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PREFACE | 


“Sp ae es . 
Mohammedan law is personal law of Mohamitaedass? and: AO 

owes its origin to Al-Koran, which is believed to be “the sword of” 
God, revealed to Mahomed, through the Holy spirit. The Koran 
contains the fundamental principles which regulate the various 
relations of life, out of which a small portionis concerned with 
marriage, dower, divorce and inheritance, However there are 
certain other sources to supplement the Koran. 
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According to muslim conception of law, the State has no legi- 
slative power. The British Government recognised the Islamic 
system. The Indian commissioners of law in their second report 
gave it as their opinion that no portion either of the Mohammedan 
or the Hindu laws ought to be enacted by the British legislature. 
The British Government has however enacted some enactments on 
the demand of the people. In 1894, the Privy Council held in 
Abdul Fata Mohammad Vs. Rasammayya that the wakfs for the 
benefit of the family of the wakif was invalid and no effect could be 
given to it. The muslims of India represented to the government 
against the decision, which resulted in an enactment. The Act 
was passed to remove the dis-satisfaction caused by judicial pro- 
nouncement of the Privy Council. The Act was The Musalman 
Wakf Validating Act, 1913. In 1929, the Child Marriage Restraint 
Act was passed. 


Some enactments have also been passed from time to time to 
supplement the law. ‘The Shariat Act, 1937 was passed to abrogate 
custom and usage inso farasthey have displaced the rules of 
Mohammedan law. The Act provided that in cases where the 
parties are Muslims, the Muslim personal law will apply regarding 
intestate succession, special property of females, including personal 
property inherited or obtained under contract or gift or any other 
provision of personal law, marriage, dissolution of marriage, main- 
tenance, dower, guardianship, gifts, trust and trust properties and 
wakfs. However the agricultural land, charities, charitable institu- 
tions and charitable and religious endowment have been excluded, 
as these subjects are within the competence of state legislatures. 


The Dissolution of Muslim Marriages Act, 1939 was passed to 
give right to muslim women to submit application for dissolution 
of their marriages. The absence of such a provision had entailed 
unspeakable misery to innumerably Muslim women. The Act pro- 
vides in its objects that there is no provision in the Hanafi law ens 
abling a married Muslim women to obtain a decree dissolving her 
marriage in case the husband neglects to maintain her, makes her 

life miserably by deserting or persistently maltreating her or 
| absconds leaving her unprovided for and under other circumstances. 
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The Act has given rights to a Muslim women to apply for dissolu- 
tion of her marriage on the grounds mentioned in the Act. 


The Muslim law could not be codified in independent India. 
because the members of Muslim commmnity consider codification. 
as interference in their religion. However codification has been. 
done in numerous muslim countries as Turkey, Pakistan and Egypt. 


The book has been divided into eighteen chapters. The first. 
chapter deals with the concept and historical background of Mus- 
lim law. The sources of Muslim law which includes Koran, sunna. 
and Hadis, Ijmma, Qiyas, Customs and usages have been explained. 
The schools of Muslim law have been explained in this chapter. 
Chapter II deals with the subject to which Muslim law is applied in 
various parts of the country. The definition of ‘Mohammedan’ has. 
been given in the third chapter. This chapter also deals with con- 
version to Islam and rights of inheritance and marital rights due to 
conversion. Chapter four deals with muslim marriage and essentials 
of muslim marriage. The nature, classification of marriage, Muta 
marriage, and other incidents of marriage have been explained in 
this chapter. Chapter V deals with dower, which is the sum of 
money or other property which the wife is entiled to receive from 
‘her husband in consideration of the marriage. The provision relat- 
ing to divorce in muslims have been explained in Chapter VI. 
Chapter seventh deals with parentage, legitimacy and acknowledge- 
ment. The provisions relating to guardianship, appointment and. 
removal of guardians, powers of guardians have been given in 
eighth chapter. Chapter IX deals with the liability of a 
Mohammedan for the maintenance of his wife, descendants,. 
ascendants and other relatives. Chapter X deals with provi- 
sions relating to wakf, administration of wakf property and statutory 
control over wakfs in India. The provisions relating to death bed 
transactions’ have been explained in chapter eleventh, The position 
of gifts, acknowledgement of debt, wakf, release of debt, marriage 
at the death bed have been explained in this chapter. Chapter 
XII deals with the provision relating to pre-emption. Chapter 
thirteenth and fourteenth deal with the provisions to gifts and will 
respectively. ‘The provisions relating to administration of estates. 
and succession have been explained in chapter fifteenth. The gene- 
ral principles applicable to Sunni and Shia law have been explained 
in sixteenth chapter. ‘The provisions relating to inheritance under 
Hanafi law and Shia law have been fully explained in the seven- 
teenth and eighteenth chapters respectively. 


| While writing this book, I have attempted to enunciate the 
underlying concept of Mohammedan law. Each chapter contains.. 
the Shia and Sunni law on the subject. The differences between 
these laws on the subjects have also been explained. The important 
decisions of Privy Council, Supreme Court and High Courts have. 
been explained at the appropriate places. The book is based om 
latest statutory and case law on the subject. 
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: To enhance the utility of the book, the leading cases prescribed 
4M various universities have been explained. 


The book has been written for the students of LL.B. but 
it will be very helpful for the candidates appearing in various 
‘competitive examinations for judicial officers. We are confident that 
the book will serve the purpose of the students for whom it has been 
written. The authors will be personally grateful to anyone who 
May suggest any improvement in the book, which may be required 
in it, despite the best possible endeavours. 


We are grateful to the learned authors with whose works We 
have taken help in the book. We are highly thankful to Mr. SS. 
Chhabra of M/s Surjeet Publications. Delhi who took all pains 
to get the book printed very nicely within a short period for the 
students. 
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The Concept and Historical 
Background of Muslim Law 


The Muslim law owes its origin to Prophet Mohammed, who 
founded the Islam religion. The Islam religion was introduced 
in the form of Koran—the foundation of the Muslim philosophy 
and law. It is said that the Koran is the word of God and it has 
been revealed to Mohammed through the Holy spirit and it contain- 
ed ‘the fundamental principles which regulate the various relations 
of life ; the religious, civil and criminal, laws which provide for the 
constitution and continuance of the body politics ; and even the 
germs of political rules and social economy’, The Koran has 
114 suras (chapters) divided into thirty parts. The Koran was 
revealed to Mohammed over a period of 23 years and the sequence 
of the revelations discloses the major events in the life of Prophet 
Mohammed—in the first five years of his mission in Mecca, the 
suras emphasize the essentials of the universal faith ; in the next 
eight years the suras emphasize ring a stronger tone; and in the 
last -period covering ten years, the suras contained the code of 
conduct for the community. 


Mohammed the Prophet. The Prophet Mohammed was 
born in Mecca on 12th Rabi-al-awwal, corresponding to 22nd April, 
571 AD, The Prophet was a posthumous child, so he was brought 
up by his mother, On his mother’s death, he was brought up by his 
grandfather, Abdul Muttalib. The grandfather also died two 
years later, and the child was brought up by his uncle, Abu Talib. 


The Prophet married with one Khadija at the age of thirty; 
five and he had two sons and four daughters with this wife. 
The two sons died young. His youngest daughter Fatima was 
married to his cousin, Ali. 


The Prophet was serious minded from his childhood and at 
the age of forty years, he began to receive wahi or message from 
God. The first believer in his message was his wife Khadija, 
followed by Waraqa and Abu Bakr, his father-in-law. The 
personality of the Prophet was the chief secret of his message and 
he preached in the unity of God. 


When the people of Mecca began to oppose the Islam religion, 
the Prophet and some other went to Medina in 622 AD At 
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Medina, the message of Prophet was received. But the enmity of 
~ Meccans followed the Prophet and Jews also joined them. But 
Mohammed gained supremacy by rallying his followers and 
defeating his opponents. Mohammed gained supremacy in Medina 
and later on in the whole of Arabia. This supremacy continued 
till the death of Mohammed in 632 AD. By the end of the medieval 
ages, the Islamic legal system stood the stress and strain of 
political vicissitudes and socio-economic upheavals in several parts 
of the world. ‘The repercussions of the two world wards, the falls 
of Ottoman Empire and abolition of the Caliphate in Turkey, 
colonial expansion of Great Britain and France, emergence of 
small sovereign states in West Asia resulting into the growth of 
Arab nationalism, the rise of communism in Centra] Asia 
and some parts of Europe ceded by the Ottoman rulers, the 
social reform movements in Egypt, Iran and Indonesia, indepen- 
dence and partition of the Indian subcontinents, and numerous 
other events of history led to revolutionary changes in the juris- 
diction and scope of the traditional law of Islam.”’ 


Appraisal of Prophet’s Achievements, Mr. A. Von 
Kremer, the celebrated historian, has observed regarding the 
achievements of Mohammed in the following words: ‘‘Even before 
his death almost ail Arabia had submitted to him. Arabia that 
had never before obeyed one prince, suddenly exhibits a political 
unity and swears allegiance to the will of an absolute ruler. Out 
of numerous tribes, big and small, of a hundred different kinds 
that were incessantly at feud with one another, Mohammed’s word 
created a nation. The idea of a common reiigion under one 
common head bound the different tribes together into one political 
organism which developed its peculiar characteristic with sur- 
prising rapidity. Now only one great idea could have produced 
this result, viz. the principle of national life in heathen Arabia. 
The clan system was thus for the first time if not entirely crushed— 
that would have been impossible, yet made subordinate to the 
feeling of religious unity. The great work succeeded, and when 
Mohammed died there prevailed over by far the greater part of 
Arabia a peace of God such as the Arabtribes with their love of 
plunder and revenge, had never known it was the religion of Islam 
that had brought about his reconciliation.”’ 


Similarly Draper while observing the achievement of 
Mohammed has observed : ‘‘the man who of all men, has exercised 
the greatest influence upon the human race.... He did not 
engage in vain metaphysics but applied himself to improving the 
social condition of his people by regulations respecting personal 
cleaniness,. sobriety, fasting, prayer. Above all other works he 
esteemed alms giving and charity. With a liberality to which the 
-world had of later become a stranger he admitted the salvation of 
men of any form of faith provided they were virtuous.” 
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Mr. Alphonse de Lamartine, the French historian has, observed 
that “Mohammed was a philosopher, orator, apostle legislator, 
warrior, conqueror of ideas, restorer of rational dogmas, of a cult 
‘without image, the founder of twenty terrestrial empire and of one 
spiritual empire, that is Mohammed. By all standards by whicha 
human greatness, may le measured what man was greater than 
he ?.... Asa fact Mohammed is the great man without whom the 
‘world would appear incomplete.”’ 


Mr. Bosworth Smith, a European writer has observed, “‘Head 
of the State as well as of the Church, he was Caesar and Pope in 
one, but he was the Pope without the Pope’s pretensions, Caesar 
‘without a police, without a fixed revenue. If ever any man had 
the right to say that he ruled a right divine, it was the Prophet 
Mohammed, for he had all the power without its instruments and 
‘without its supports.” 


Succession to the Caliphate, The Prophet was the supreme 
overlord and the supreme precetor, but he did not nominate his 
successor. On his death, disputes arose as to the right to his - 
succession. According to the Shias, the cousin of the Prophet 
should be appointed as his vice regent by Mohammed and accor- 
dingly he was appointed as the successor of Mohammed. This 
sect pleaded hereditary succession and was of the view that the 
whole dispute was due to interference of Ayesha, the young and 
favourite wife of the Prophet who wanted to get elected his father 
as the Caliph. 


On the cther hand, the Sunnis were of the view that the 
‘Caliphate should bevolve by election. Abu Bakr was appointed 
as successor and Abu Bakr ascended the pulpit and everyone took 
an oath of allegiance to him, Abu Bakr was sixty years old and 
was Caliph for a period of two years. The second Caliph was 
‘Omar. Omar was assassinated after ten years as Caliph. The 
third Caliph elected was Osman. He remained Caliph for a 
period of twelve years and he was assassinated in 656 AD. Ali, 
who was cousin and son-in-law of the Prophet was elected as the 
fourth Caliph. He remained Caliph for five years. He was killed 
in battle in 661 AD. Mr. Hasan, son of Ali resigned in favour of 
Muavia the founder of the Ommayad dynasty. However Hasan 
‘was murdered in 669 AD by one of his wives. The Moawiya of 
Damascus was succeeded by his son Yazid, but the partisans of 
Ali persuaded Hussain, Hussain’s brother to revolt against Yazid. 
Hussain set forth from Medina to Cufa to assert his right to the 
Caliphate and he crossed desert with only his wife, his sister 
Fatima, two of his sons and a few armed horsemen, when on 
reaching Karbala, he was encountered by his foes. Hussain died 
fighting after suffering great privations. The rift between the 
Shias and Sunnis became very great after this time. | 


Schools of Muslim Law. The Schools of Muslim law may 
be broadly divided into Sunni and Shia. The division of these 
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schools is based on political reasons. The Shias were of the view 
that the Caliphate should be in the Prophet’s family or according. 
to his nominees. They rejected the succession of Caliphate by 
election. Therefore, Shias do not recognise the first three Caliphs 
viz. Abu Bakr, Omar and Osman who were elected. ‘The Sunnis. 
believed that the Caliphate should be succeeded by election. 


Schools of Sunni law and Shia law. The Sunnis may be 
sub-divided into (i) Hanafis, (it) Malikis, (i7) Shafi-i and 
(iv) Hanbalis. The Shia sect may be divided into (%) Asna- 
Ashariyas or Imamias, (ii) the Ismailias and (i721) Zaidias of 
Southern Arabia. Asna Ashraiyas or Imamias are further divided 
into A&hbaris and Usulis. Ismailias are sub-divided into Khojas. 
and Bohras of Bombay. | 


The division of schools may be clearly indicated by the- 
following chart : 


MOHAMMEDAN 
| 
] 
Sunnis Shias 
peri. wos | 
f La | fo) 
Hanafis Malikis Shafeis Hanbalis | 
: | 
Asna-Asharias Ismailias Zaidias: 


or Imamias 


( ) = Khojas Bohras of 
Akhbari Usuli Bombay 


(i) Hanafi School. This is the most famous school of 
Hanafi law. This school was founded by Abu Hanifa. Abu Hanifa. 
was a pupil of Abu Abdullah ibnul-Mubarak and Hamid-bin- 
Sulaiman. This school is also known as ‘‘Kufa school’. The: 
school kept less reliance on traditions and great reliance on Qiyas. 
This school also evolved the doctrine of Istihsan. 


The famous disciples of Abu Hanifa were Abu Yusuf and 
Imam Mohammed. The founder of this school left very little 
written work. Books on the doctrines of this school are al-Hidaya 
of Marghinani, Radd-al-mukhtar and Durr-ul-Mukhtar’of Ibn: 
Abidin and al-Mukhtasar of Kuduri, The Fatawa-i-A-Lamgiri 
prepared in the time of Aurangzeb contained the doctrines of this 
school. The other famous disciples of this school are Hilal 
Ahmad ibn Mubir, Abu Jafar and Safyan Thawri. , 


This school is followed in Syria, Lebanon, Turkey, Egypt 
Afghanistan, Pakistan, India and China, a 
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(it) The Maliki School. This school was founded by 
Malik Ibn Annas. Malik was an inhabitant of Medina. He 
leaned towards jurisprudence based on Koran and Hadis. He 
followed Sunna of the Prophet. He depended on ijmaa when the 
traditions conflicted, but he relied on the ijmaa of the Medinese 
mujtahids. This school make use of al-masalih-al-mursalah 
{public interest) as the source of law. The doctrines of this school 
are systematized in Kitab-al-Muwatta written by Malik. Another 
important book on this doctrine is al-Mukhtasar of Khalil ibn 
Ishak. 


3 This school spread from Medina and Upper Egypt to Central 
and West Africa, Spain and Eastern Arabian coast. It is still in 
existence in Morocco, Algeria, Tunisia and Triplaitania, the 
Sudan, Bahrain and Kuwait. 


, (iit) The Shafei School, This school was founded by 
Mohammed ibn Idris ash-Shafei. He was a disciple of Malik ibn 
Anas but he changed his views and opinions in a course of time 
after making certain journeys. This school was a compromise 
between the Hanafii and Maliki Schools. The philosophy of this 
‘school has been summed up by Mahmassani as follows : 


““He (Imam Malik) would accept the four sources of Law, the 
Koran, the Sunnah, consensus of opinion and analogy. He would 
also accept istidlal. However, he rejected what the Hanafi school 
called istihsan (preference) and what the Maliki school called 
al-masalih al-mursalah (public interest).”’ 


The doctrines of this school have been compiled in Tuhfat-al- 
Muhtaj of Hajar and Nihajat al-Muhtaj of Ramli. Al-Wajiz of 
Al-Ghazzali is also famous commentary of this school’s doctrine. 

This school spread in lower Egypt, Hejaz, South Arabia and 
East Africa, Iraq, Pakistan, India, Indo-China, Java and among 
the Sunni inhabitants of Iran and Yemen. 


(ww) The Hanbali School. This school was founded by 
Ymam Hanbal. This school regards the following as the main 
sources of law: 


(1) The Koran 

(it) The Sunnah 
(i0¢) The ijmaa of the companions of the Prophet 
(2v) Zaif and Mursal traditions 


(v) Qiyas. 


The hanbali doctrine has been codified in the books of ibn 


Hanbal, ¢.e. Musnad al-Imam Hanbal, Taat-ur-Rasul and Kitab- 
ul-Alal. 


__ Sir Roland K. Wilson while observing on this school has 
said, ‘‘The attitude of four Sunni Schools towards each other has 
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been, and is, one of mutual toleration ; at all events in that larger 
portion of Mohammedan world in which the Hanifites predominate,, 
the general understanding is that every Muslim hasa right to: 
choose his own school and to be judged accordingly and that every 
public mosque is open to worshippers of all the four schools, each. 
being at liberty to follow his own ritual.” 


This school spread in Saudi Arabia, Syria, Iraq, Palestine 
and other countries. | 


Schools of Shia Sect, The Sunnis and Shia were divided 
over the dispute over Imamat. ‘The question of imam also caused 
the Shias to split amongst themselves. The Shias were of the 
opinion that the post of imam should belong to the family of the 
Prophet. There was no dispute over the first four imams: Ali, 
his two sons Hasan and Husain and Zainul Abidin, son of Husain. 
But the Shias splited over the succession after the fourth imam. 
‘The most important sects of Shia school are as under : 


1. The Imamias or Asna-Ashariyas 
2. The Ismailias 
3. The Zaidias Shias. 


Now we may discuss the concept of different sects of Shia 
school. 


1. The Asna-Ashariyas or Imamias, The majority of Shias 
followed Mohammed al.Baqir and after him Jafar as-Sadiq. After 
the death of Jafar, split took place and the majority followed Musa. 
al-Kadim and six imams after him, thus making twelve imams in. 
all. Their name therefore called “Twelvers’ or ‘Ithna Asharis’. 
The twelve imams are: (7) Ali, (77) Hasan, (#24) Hussain, (iv) Ali 
Asgar Jamual-Abidin, (v) Mohd. Al Bakr, (vz) Jafar-as-Sadigq, (vii) 
Musa-ul-Kazim, (viii) Ali-ar-Raza, (¢7) Mohd-At-taki-al-jabbad, (a) 
Al-An-Naki Al-hadi, (v7) Al-Hasan- Askari, (ait) Mohd. Al-muntzar 
Imamal Kayam sahib al zaman. After these twelve imams the 
existence of the Imam became a maiter of faith, not of sight. 


The Asna Ashraiyas or Imamias are further sub-divided into. 
Akhbaris and Usulis. According to Ameer Ali,Akhbaris were firm. 
believers of Islamic concept, while Usulis give place to the inter-- 
pretation of Koran. 


2 The ismailias, The followers of Ismail are called Ismailias.. 
As the Ismail was the seventh imam, so these are also called 
seveners. ‘The Ismailis believe that the imam cannot completely 
disappear. He is hidden from the sight of those whose vision does. 
not possess the real penetration. ; 


3. Zaidias. After the fourth Imam, one of his sons Zayd' 
was accepied as imam by acertain group who were called the 
Zaidis. They recognise the principle of election as the basis of 


succession. 
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Sources of Muslim Law 


The cheif sources of Islamic law are as follows : 
1. Koran. 
2. Sunna or tradition 


3. Ijmaa or consensus of opinion and 
4. Qiyas or analogical deductions. 


There are certain secondary sources, which are also given due 
place in Muslim law: These are as under : 


1. Customs and usages 

2. Judicial decision 

3. Legislations 

4. Justice, Equity and good conscience. 


1. The Quran, The Quran is considered by the Muslims 
as the basis of their law. It is believed to be of divine origin which 
was revealed to the Prophet by Gabriel. The Quran was not writs 
ten down by the Prophet himself, but by his companions immedia- 
_tely after his death. Abu Bakr, who succeeded the Prophet as Kha- 
lifa, got the various passages collected. The final copy of the 
Quran was issued by Usman in A.H. 30. 


The Quran contains about 6000 verses but only 200 verses 
deal with legal principles and only 80 verses deal with the law of 
personal status. The provisions of Quran contained the provisions 
of inheritance, marriage, divorce and such like matters. 


The Quran deals with the law, religion and philosophy of reli- 
gion, so the legal principles cannot be separated Koran is nota 
exhaustive code in itself. ‘The Quran also settle questions of law 
in a case of doubt, to abrogate objections customs like polygamy, 
gambling, infanticide etc. 


‘The portion revealed to Prophet at Medina contained legal 
provisions. The legal verses embody broad principles but do not 
explain or eloborate them. ‘The Quran is considered as the divine 
origin, sono one on the earth can alter the provisions of the 


Quran, 


Tayyabji has observed that the Quran is not a code, but an 
amending enactment. In Aga Mohammed Jaffar Vs. Kulsum 
Bibi (1897) 25 Calcutta 9, their Lordship of the Privy Council held 
that if the verses of Koran is interpreted in Hedaya or Imamia in 
a special way, then the courts have no power to interpret it into 
different manner. 

2. The Sunna and Hadis, Fyzee observes, ‘‘the Koran is 
direct, and the hadith indirect, revelation ; together they constitute 
the stable foundation of Islamic law, and are jointly known as nass 
a binding ordinance. As regards hadith or tradition, in general, 
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the distinction between hadith, that is the story of an eye-witness 
concerning the Prophet, and Sunna, the practice of the Prophet, 
must be carefully noted. The importance of hadith as a primary 
source of fiqh must not be underestimated, for it is, as Wensinck 
Says the mirror of Muslim society. Hadith is thestory of a parti- 
cular occurrence ; Sunna the practice deduced from it, is the rule of 
law ; it is the model behaviour of the Prophet. These terms are 
often used synonymous, but this is inaccurate.” 


Snnna and hadis are the secondary sources of Muslim law. 
Sunna means ‘the trodden path’ which means ‘the tradition of what 
the Prophet did’. The principles enunciated in the Koran found 
their application in the hands of the Prophet, and this gave birth 
to hadis of the Prophet. Hadis means ‘the tradition of what the 
Prophet said’. Sunna and hadis are a collection of these utterances, 
actions and conduct of the Prophet as narrated by his companions. 
The number of ahadis is very large. Ahmed ibn-Hanbal collected 
over 80,000 ahadis in his Musnad. Thenumber of collections is 
still larger in other sources, but all these are not authentic. The 
actions and words of the Prophet were not recorded immediately 
and several persons attempted to point out precedents and practice 
of the Prophet because they were of the opinion that it would be 
the practice of the Prophet if he would have alive. Therefore, hadis 
is accepted after much scrutiny. The Shias give credence to a 
Hadis, only if it emanates from the household of the Prophet. 


Sunna may be classified into the following : 

1. Sunnat-ul-faul, Traditions of the Prophet himself. 

2. Sunnat-ul-qaul, Traditions which the Prophet enjoined 
by words or precepts. 

3. Sunnat-ul.Taqrir. Traditions which were done by his 
disciples in his presence, without his disapproval. 


The Hadis may be classified into the following : 

1. Ahadis.i-Mutwatra. Traditions which are of public 
and universal notoriety and are held absolutely authentic. 

2. Ahadis-i-mashhura,. Traditions which though known to 
the majority, do not possess the chatacter of universal notoriety. 


3. Ahadis-i-wahid. Traditions which depend upon iso- 
lated individuals. | 


Traditions are secondary source of law coming next in impor- 
tance to the Koran. The traditions should not be contrary to the 
Koran as they are the implied revelations of God. The Koran is 
written law, while the traditions are unwritten ones. ‘The tradition 
comes second to Koran, its importance is no less diminished. 


4. Vjmaa, The third source of Muslim Law is Ijmaa. Ijmaa 
is the consensus of the companions and followers of the prophet. 
Ijmaa has been defined by Sir Abdur Rahim as ‘the agreement of 
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the jurists among the followers of Mohammed in a particular age on 
a particular question! The authority of Ijmaa as a source of law 
is founded in Koran, The text which gives recognition to Ijmaa 1s 
-as under : 


‘“‘O ye who believe ; Obey God and obey the Prophet and 
those of you who are in authority, and if ye have a dispute con- 
‘cerning any matter refer it to God and Prophet’. (Koran 4: 59) 


The Ijmaa developed due to the reason that due to expansion 
-of the Islamic influence, a large number of fresh facts and new 
problems cropped up which would not be decided by reference only 
to Koran and Ahadis. The jurists then took the recourse to the 
principle of Ijmaa. The reason given for the recognition of Ijmaa 
is that those who associated with the Prophet as his companions 
‘must have known as by instinct, the policy of the Islamic law and 
whether a particular rule or decision was the harmony with its 
principles. 


Ijmaa may be classified into the following categories : 


1.. Ijmaa of the companions of the Prophet, which is univer- 
sally acceptable and unrepealable, 


2. Ijmaa of the jurists, and | 
3. Ijmaa of the people of the general body of the Muslims. 


The Ijmaa of the jurists and people of the general body of the 
Muslims are disputed and may be repealed. The Ijmaa to be valid 
should not be in conflict with Koran or Hadis. Ijmaa can be 
reversed by a subsequent Ijmaa and when the jurists of an age have 
expressed only two views on a particular question, thea the third 
view can be allowed. 


The Ijmaa is not accepted by the Shias, unless it emanated 
from the family of the Prophet or unless endorsed in their consen- 
sus by the infalliable Shia Imam. ‘The Sunnis are of the view that 
the Koran enunciate few rules of law which are not sufficient to 
cover the numerous questions of day to day developments so Ijmaa 
has become necessary in the circumstances. The persons learned 
‘in Muslim law and philosophy are competent to make such deduc- 
tions, and their opinion on any question should be valid. 


Ijmaa has played a very important part in the development 
of Mohammedan jurisprudence, as it has made possible changes to 
suit the needs of changing times and usages and inas much as it 
has been influenced by the opinions of jurists in all cases not provi- 
ded for in the Koran or the traditions, or where such provisions 
were not explicit. 


4. Qiyas. Qiyas means extension of law from the original 
text by means of common sense. Jung has defined it as ‘‘a process 
of deduction applying the law of the text to the cases which 
though not covered by the language of the text, are nevertheless 
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covered by the reason of the text”. Hanafi defines it as “‘An exten- 
sion of law from the original text, to which the process is applied, 
to a particular case, by means of a common illat or effective cause,, 
which cannot be ascertained merely by interpretation of the langu- 
age of the text.”’ 


The doctrine of Qiyas was approved by the Prophet himself. 
When Mouadh was appointed Chief Justice of Yemen, the Prophet: 
questioned him to know the principles of law to be applied in deci- 
ding case. The conversation between them was as under: 


Prophet : On what shalt thou base thy decision ? 
Mouadh : On the Koran, 


Prophet: If the Koran does not give guidance to the 
purpose ? 


Mouadh : Then upon the usage of the Prophet. 
Prophet : But if that also fails. 
Mouadh : Then T shall follow my own reason. 


_ Mahmassani in his book has explained the rule of Qiyas by 
giving the following example : 
‘Strong drink, for example, is prohibited by explicit provisions. 
The cause for the prohibition, is the intoxicating effect. If we 
assume that wine had not been explicitly prohibited, we are still 
able to equate it by analogy to strong drinks in general, since the 
cause for the prohibition is the effect of intoxication to which both. 
give rise. Similarly if there is no intoxication, there is no prohibi- 
tion. 


Some jurists do not recognise ‘Qiyas’. This gave rise to a. 
rigid school of law represented by Az Zahir, who undertook the 
scientific study of the Koran and its interpretation. But the majo- 
rity of the jurists agree to take recourse of the pure reasoning as a 
supplement to the three sources of law in case of necessity. 


Secondary Sources of Muslim Law 


1. Customs and usages, A custom isa tradition, passing 
from one generation to another, the originally governed human 
conduct and obtained the force of lawin a particular locality or 
community. The custom has been recognised asa source of law 
in the Koran too which says “‘whatever the people generally con- 
sider to be good for themselves is good in the eye of God”’, 


‘The custom should be reasonable, conform with statute law, 
must be clear and unambiguous, observed as of right and be of 
immemorial antiquity and must not be opposed to public policy.. 
The custom has been given the same place as Ijmaa in the absence 
of express text by Hedaya. 


The custom has been accepted as an important source of 
Muslim Law in India. The Government of India Act, 1915: 
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provided that the dispute relating to inheritance and succession to- 
lands etc. will be decided by the personal laws of the parties, if 
both parties were subject to same personal Jaw or custom govern-- 
ing the pariies in question, and where the parties were subject to 
different personal laws, or customs having the force of law, the 
disputes were to be decided according to the law of custom to 
which the defendant was subject. But the customs prevailing 1n- 
different parts of the country led to the confusion and uncertainty. 
To overcome this difficulty, The Shariat Act, 1937 was passed. 
according to which notwithstanding any custom or usage to. the 
contrary, in all questions regarding intestate succession, special. 
property to females, marriage, dissolution of marriage, main- 
tenance, dower, guardianship, gifts, trust and wakfs, the rule of 
decision in cases where the parties are Muslims shall be the Muslim 
personal law. 


The muslim jurists do not expressly describe it as a source of 
law but those customs and usages which were not touched upon 
or abrogated by the Prophet, remained good and valid. The custom. 
should be territorial, so that the customs of one country may not 
affect the laws of other countries. The authenticity of custom. 
remain till such time, upto which it is in force. For this very” 
reason the customs of one time are not recognised in other time. 

Examples of Customs : 

Polygamy 

Respect of women 
Dower 

Divorce 

Oral wills 

Pluarity of wives etc. 


Oomip o So 


2, Judicial decisions, The judicial decisions of the courts. 
have greatly affected the ambit of Muhammedan law extending the- 
old principle to cover new cases. The decisions of the Supreme- 
Court and the High Courts continue in modern times to supplement 
and modify the Islamic law. These are the continuing source of 
Muslim law. ‘The judicial decisions recognise some customs which 
otherwise seemed to be opposed to the tenets of the Islamic law. 


3. Legislation, The Muslim law has been modified, 
altered or amplified considerably by various legislations. The- 
few following enactments may be submitted as examples of 
legislation : 


1. The Guardians and Wards Act, 1890. 

2. The Mussalman Waaf Validating Act, 1913. 
3. The Mussalmas Waqf Act, 1923, 

4. The Child Marriage Restraint Act, 1929, 
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». The Shariat Act, 1937. 
6. The dissolution of Muslim Marriage Act, 1939. 


4. Justice, equity and good comscience. The justice, 
‘equity and good conscience is considered as the source of Muslim 
law. Mahmassani has observed ‘Real justice and equity are the 
basis of the Shariah, because it is divine in origin and comprises 
‘in its rules the fundamental principles of religion, morality and 
economic transactions. It was natural, therefore, that these rules 
‘Should overlap and be influenced by one another. It was natural 
also that the sources, bases, sciences and studies of these rules 
‘should be integrated in one whole. ‘‘imam Abu Hanifa considered 
astehsan (juristic equity) as a source of law. The other three 
‘schools of Muslim law viz. Maliks, Shafeis and Hanbalis opposed 
‘this innovation but ina course of time, the doctorine of public 
good ‘istidlal’?’ was founded by Imam Malik. The Shafeis also 
‘followed the method of ‘istidlal’ which was a distinct method of 
juristic ratiocination which was similar to juristic equity. The 
‘development of law by Istehsan, maslahat and istidlal represents 
the period of juristic equity in the Muslim law. We will discuss 
the three one by one: 


1, Istehsan (Preference). ‘The literary meaning of Istehsan 
‘is preference. Qyas has been accepted as a definite source of law, 
‘but it could be set aside easily in the presence of stronger basis of 
-Koran, Hadish or Ijmaa and the stronger basis will be accepted 
through the juristic preference or Istihsan. ‘The setting aside of 
analogy in the presence ofa stronger source is called Istihsan or 
‘preference. ‘This can be illustrated by an example. The sale of 
-a thing which is not in existence at the signing of the contract is 
not valid. Under the Hanafi school, the contract of hire of things 
-which are not in existence at the time of contract will be void. 
-But the contract of hire of such things was sanctioned by the 
Koran, the Sunnah and the Ijmaa. The bases are more substantial 
and, therefore, analogy was set aside and transactions of hire were 
-considered permissible through preference. Abdur Rahim savs 
‘In fact, if we call analogical deductions the common law of the 
‘Muhammedans, then Istihsan may be relatively styled their 
-equity.’ The supporters of Abu Hanifa did not accept the use of 
AIstihsan. 


2. Istidlal. This doctrine of public good was founded by 
Imam Malik. This doctrine is an effort to reach at some rule 
acting on certain basis. ‘This is source of law derived from reason 
-and logic. For example, sale is contract and consent is necessary 
for every contract. Therefore, it is necessary that consent should 
be the basis of sale. This doctrine has been accepted by Malikis 
-and Shafis, while Hanafis accept it as only a special mode of 
interpretation. 


3. Istishab. Istishab literally means permanency. It is 
-ysed to denote the things whose existence or non-existence should 
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be presumed to have remained as such for lack of establishing any 
change. 


The justice, equity and good conscience is the most important. 
source of Muslim law. Ameer Ali while observing the importance- 
of justice, equity and good conscience has observed that ‘when the- 
great expounders of Musalman law have enunciated divergent 
doctrines or expressed different opinions, the judge administering: 
Musalman law is to adopt the one most conformable to equity and 
the requirements of the times. Sir Tayabji has observed “‘When 
Musalman jurists of authority have expressed dissentient opinions. 
on the same question the Islamic courts presided over by Kazis 
have authority to adopt that view which in the opinion of the 


presiding officer is most in accordance wiih justice in the particular 
circumstances.” 


In Haji Mohammed Vs. Abdul Ghafoor AIR 1955 Alld. 688,. 
it has been held that where no clear authority is available on a. 
point or where the authorities available are of a conflicting nature, 
itis Open to jurists even according to a school of Muslim law to. 
resort to principles of equity for the purpose of deciding a parti- 
cular question at issue between them. 


Application of 


Mushim Law in India 


Muslim Law: Its application. The Muslim law is not 
the territorial law, it does not apply to all the persons. It applies 
to the persons who profess the Mohammedan religion. The question 
earises is: Who is a Muslim? Mulla in his book has described 
the following essentials of a Mohammedan. 

‘“‘Any person who profess the Mohammedan religion that is 
acknowledges (7) that there is but one God and (77) that Mohammed 
is His Prophet, is a Mohammedan. (a) Such a person may bea 
“Mohammedan by birth or he may be a Mohammedan by conversion. 
It is not necessary that he should observe any particular rites or 
-ceremonies, or be an orthodox believer in that religion; no court 
can test or gauge the sincerity of religious belief. It is sufficient if 
he profess the Mohammedan religion in the sense that he accepts 
‘the unity of God and the prophetic character of Mohammed.” 


The courts have also considered this point several times. 
‘Every person who believes in the unity of God and the mission of 
‘Mohammed as a Prophet is a Mussalman to whatever sect he may 
belong (Jiwan Khan Vs. Habibi A.I R. 1933 Lah. 759). 


The passage of Ameer Ali book was cited with approval by 
‘the Madras High Court. 


‘‘Any person who professes the religion of Islam, in other 
words, accepts the unity of God and the prophetic character of 
Mohammed is a Muslem subject and is subject to the Mussalman 
aw. So long as the individual pronounces the Kalma of Tohid, 
the creed of Islam, it is not necessary for him or her to observe any 
-of the rites, and ceremonies or to believe in particular doctrines, 
which imply Iman or belief.”’ 


Application of Muslim law. The Mohammedan law applies 
as a branch of personal law to the Mohammedans in matters relating 
to inheritance, successions, wills, gifts, wakfs, marriage. dower, 
divorce, paternity and guardianship. The courts have been 
empowered to apply the Muslim law to Mohammedans by the 
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‘Constitution. Some enactments like the Mussalman Wakf 
Validating Act, 1913 confirms the continued applicability of 
Muslim law to Muslims. The Shariat Act has made certain 
innovations in the Muslim law. The aim of the Muslim law is to 
maintain and apply it in its pristine purity. 


Shariat Act, 1937. The Muslim Personal law (Shariat) 
Application Act XXVI of 1937 is the most important legislation 
in the British rule in India. The Act was passed with the follow- 
ing objects and reasons : 


“For several years past it has been the cherished desire of the 
Muslims of India that customary law should in no case take the 
place of the Muslim personal law. The matter has been repeatedly 
agitated in the press as well as on the platform. The Jamiat-ul- 
Ulamai-Hind, the greatest Muslem religious body has supported 
the demand and invited the attention of all concerned to the 
urgent necessity of introducing a measure to this effect. Customary 
law is a misnomer in as much as it has not any sound basis to 
stand upon and is very much liable to frequent changes and cannot 
be expected to attain at any time in future the certainty and 
definiteness which must be the characteristic of alllaws. The 
status of the Muslim women under the so-called customary law is 
simply disgraceful. As the Muslim Women Organisations have 
condemned the customary law, as it adversely affects their rights, 
they demand that the Muslim personal law (Shariati should be 
made applicable to them. The introduction of the Muslim 
Personal law will automatically raise them to the position to which 
they are naturally entitled. In addition to this, the present 
measure, if enacted, would have very salutary effect on society, 
Decause it would ensure certainty and definiteness in the mutual 
rights and obligations of the public. Muslim Personal Law 
(Shariat) Exists in the form of a veritable code and is too well 
known to admit of any doubt or to entail any great labour in 
ne Shape of research, which is the chief feature of Customary 
law.’”’ 


The Shariat Act came into force with effect from 7th 
October, 1937 and it applies to every Muslim, of whatever sect or 
school, but the word ‘Muslim’ has not been defined by it. Section 2 
of the Act is most important and runs as follows : 


“Notwithstanding any custom or usage to the contrary, all 
questions (save question relating to agricultural land) regarding 
intestate succession, special property of females, including personal 
property inherited or obtained under contract or gift or any other 
provision of personal law, marriage, dissolution of Marriage, 
including talaq, ila, zihar, lian, khula and mubarat, maintenance, 
dower, guardianship, gifts, trust and trust properties and wakfs 
(other than charities and charitable institutions and charitable and 
religious endowments) the rule of decision in cases where the parties 
are Muslims shall be the Muslim personal law (Shariat).” | 
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_ Section 3 of the Act provides that any person who satisfies the 
prescribed authority | 


(a) that he is a Muslim and 


(b) that he is competent to contract within the meaning of 
Section 11 of the Indian Contract Act, 1872 and 


(c) that he is a resident of India, 


may by declaration in the prescribed form and filed before the 
prescribed authority declare that he desires to obtain the benefit: 
of the provisions of this section and thereafter the provisions of 
Section 2 shall apply to the declarant and all his minor children 
and their descendants as if in addition to the matters enumerated. 
therein adoption, wills and legacies are also specified. 


However, adoption has not been recognised by the Muslim. 
law, but the custom of nominating an heir is prevalent in East and. 
West Punjab. There is a custom in East and West Punjab, by 
which a Mohammedan may dispose of his property by will even in. 
excess of one-third. The provisions of Sec.2 Shariat Act are 
‘Coercive’, while those of Sec, 3 are persuasive. The Mohammedan. 
has the option of remaining under the customary law or of adopting 
the Mohammedan law by complying with the conditions of Section 
3 of tne Shariat Act. 


Section 4 of the Shariat Act, provided that a Muslim married 
woman may apply to the District Judge for the dissolution of 
Marriage on any ground recognised by the Muslim personal law 
(Shariat) The Section has been replaced by Section 6 of the 
Dissolution of Muslim Marriage Act, 1939. 

Section 6 of the Shariat Act replaced certain provisions of 
the Acts and Regulations. It provides that the undermentioned 
provisions of the Acts and Regulations mentioned below shall be: 
replaced in so far as they are inconsistent with the provisions of 
this Act, namely : 

(4) Section 26 of the Bombay Regulation IV of 1827. 

(41) Section | of the Madras Civil Courts Act, 1873. 


(417) For the purpose of reviving the operation of Section 37 of 
the Bengal, Agra and Assam Civil Courts Act, 1887, 
entry (3) has been omitted by Section 3 of the Muslim 
Personal Law (Shariat) Application (Amendment): 

' Act, 1943. 
(iv) Section 3 of the Oudh Law Act, 1876. 
(v) Section 5 of the Punjab Laws Act, 1872. 
(vt) Section 5 of the Central Provinces Laws Act, 1875. 


(vit) Section 4 of the Ajmere Laws Regulation, 1877. 
Applicability of Muslim law in different states. The 


Mohammedan Law is not uniformly applied all over India. We 
will discuss the applicability of Muslim law in different states. 
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(a) Mohammedan Law in Presidency Towns of Calcutta, 
Madras and Bombay. Section 112 of the Government of India 
Act, 1915, which was subsequently incorporated in Section 223 of 
the Government of India Act, 1935 is as follows : 


“The High Courts of Calcutta, Madras and Bombay in the 
exercise of their original juridiction in suits against inhabitants of 
Calcutta, Madras or Bombay, as the case may be, shall, in matters 
of inheritance, and succession to lands, rents and goods, and in 
matters of contract and dealings between party, when both parties 
are subject to the same personal law or custom having the force of 
law, decide according to that personal law or custom and, when 
the parties are subject to different personal laws or customs having 
the force of law decide according to the law or custom to which 
the defedant is subject.”’ 


The above section clearly provides that in the aforesaid 
matters, the law will be applied if both the parties are 
Mohammedans. If both parties belong to different religions, the law 
of the defedant is to be applied. 


The Presidency Small Causes Courts were to apply the same 
law to the parties, as applied by the High Courts in the exercise of 
their ordinary original civil jurisdiction, But the Governor- 
General was empowered to repeal or alter the law relating to 
inheritance, succession, contact and dealings between party and 
party by the fifty schedule to the Section 131 of the Goverment 
of India Act. 1915. In pursuance of this power, the Mohammedan 
law of contact had been completely superseded by the Indian 
Contract Act, 1872. 


(b) West Bengal, East Bengal, Bihar, Agra and Assam, 
Section 37 of the Bengal, Agra and Assam Civil Courts Act 
(XII of 1887) provided that where in any suit or other proceedings, 
it was necessary for a civil court to decide any question regarding 
succession, inheritance, marriage, caste or any religious usage or 
institution, the Mohammedan law in cases where the parties are 
Mohammedans, and the Hindu law in cases where the parties are 
Hindus, shall form the rule of decision, except in so far as the law 
had, by legislative enactment, been altered or abolished. The 
cases not mentioned above will be decided according to justice, 
equity and good conscience. 


(c) In the Mofussil of Bombay. Section 26 of the 
Regulation IV of 1827 which governed the application of Muslim 
law in the mofussil of Bombay provided that “‘the law to be 
observed in the trial of suits shall be Acts of Parliament and 
Regulations of Government applicable to the case; in the absence 
of such Acts and Regulations, the usage of the country in which 
the suit arose ; if none such appears, the law of the defendant, and 
in the absence of specific law and usage, justice, equity and good 
conscience alone.”’ 
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The Regulation did not provide the applicability of Muslim 
personal law, therefore the Muslim law was being applied by the 
courts in the mofussil of Bombay on the ground either of custom, 
or justice, equity and good conscience. The provisions of Sec. 26 
of the Regulations were repealed by the Shariat Act, in so far as 
they are inconsistent with that Act. Evidence of usage or custom 
of the country is, therefore, inadmissible to prove a custom contrary 
to Muslim law, unless in respect of agricultural land or other 
matter outside the Act. 


(d) Im the Mofussil of Madras. Section 16 of the Madras 
Civil Courts Act (III of 1873) provided that wherein any suit or 
other proceeding it is necessary for a civil court to decide any 
question regarding succession, inheritance, marriage, caste or any 
religious usage or institution, the Mohammedan law in cases where 
the parties are Mohammedans or any custom having the force of 
law shall form the rule of decision, except in so far as such law 
has, by legislative enactment, been altered or abolished. Where 
no specific rule exists, the courts shall act according to Justice, 
equity and good conscience. 


The provisions of Section 16 have been repealed by the 
Shariat Act, so far as inconsistent with the Act. 


(ec) In the East Punjab. The Punjab Laws Act IV of 1572 
governed the application of Muslim Law in East Punjab. Sections 
5 and 6 of the Act run as follows : 


Sec.5, In questions regarding succession, special property 
of females, betrothal, marriage, divorce, dower, adoption, 
guardianship, minority, bastardy, family relations, wills, legacies, 
gifts, partition, or any religious usage or institution, the rule of 
decision shall be— 


1. Any custom applicable to the parties concerned which is 
not contrary to justice, equity and good conscience, and has not 
been, by this or any other enactment, altered or abolished, and 
has not been declared to be void by any competent authority. 


2. The Mohammedan law, in cases where the parties are 
Mohammedans except in so far as such law has been altered or 
abolished by legislative enactment or is opposed to the provisions 
of the Act, or has been modified by any such custom as is above 
referred to. 


Sec. 6. Incases not otherwise specially provided for, the 
judges shall decide according to justice, equity and good conscience. 


The custom contrary to Mohammedan law was applicable to 
the parties, if they could prove it by evidence. The Judicial 
Committee of the Privy Council observed that “in putting custom 
in the forefront, as the rule of succession, whilst leaving the 
particular custom to be established, as it necessarily must be, the 
Legislature intended to recognise the fact that in this part’ of 
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India inheritance and other matters mentioned in the section are 
largely regulated by a variety of customs which depart from the 
ordinary rules of Hindu and Mohammedan law. Where a custom 
is alleged, a duty is imposed on the courts to endeavour to ascertain 
the existence and nature of that custom.” 


But the Shariat Act repealed Section 5 of the Punjab Laws 
Act, 1872 in so far as it is inconsistent with its provisions. The evi- 
dence of custom contrary to Mohammedan law is not admissible in 
courts on questions of succession, specially the property of females, 
marriage, divorce, dower, adoption, guardianship and gifts. The 
law relating to agricultural land remains the same. 


(f) In Madhya Pradesh. Section 5 of the Central 
Provinces Act governs the application of Mohammedan law in 
Madhya Pradesh, Section 5 of the Act runs as follows : 


“In questions regarding inheritance...betrothal, marriage, 
dower,... guardianship, minority, bastardy, family relations, 
wills, legacies, gifts, partitions, or any other religious usage or 
institution, the rule of decision shall be the Mohammedan law in 
cases where the parties are Mohammedans.. except in so far as 
such law has been by legislative enactment altered or abolished, or 
is opposed to the provisions of this Act. | 


‘Provided that when among any class or body of persons or 
among the members of any family, any custom prevails which is 
inconsistent with the law applicable between such persons under 
this section, and which, if not inconsistent with such law, would 
have been given effect to as legally binding such custom shall, 
notwithstanding anything herein contained, be given effect to. 


“In cases not provided for by the above clause, or by 
any other law for the time being in force, the Court shall act 
according to justice, equity and good conscience.”’ 


Shariat Act has repealed Section 5 of the Cetral Provinces 
Laws Act, 1875, in so far as its provisions are inconsistent with it. 


(g) West Punjab. The West Punjab Mulsim personal law 
(Shariat) Application Act, IX of 1948 governs the application of 
Muslim Law in West Punjab. Sections 2 to 4 of the Act, which 
apply to the West Punjab, run as follows : 


Sec. 2. Notwithstanding any custom of usage to the 
contrary in all questions regarding succession including succession 
to agricultural land and in all questions regarding charities and 
charitable institutions and charitable and religious endowments the 
rule of decision in cases where the parties and Mulims shall be the 
Muslim Personal Law (Shariat). 


Sec, 3. In respect of immovable property held by a Muslim 
female as a limited owner under the customary law, succession 
shall be deemed to open out on the termination of her limited 
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interest to all persons who would have been entitled to inherit the 
property at the time of the death of the last full owner had the 
Muslim Personal Law (Shariat) been applicable at the time of such 
death, and in the event of the death of any of such persons before 
the termination of the litwited interest mentioned above succession 
shall devolve on his heirs and successors existing at the time of the 
termination of the limited interest of the female as if the aforesaid 
such person had died at the termination of the limited interest of 
the female and had been governed by the Muslim Personal Law. 
(Shariat) 


Provided that the share which the female limited owner 
would have inherited had the Muslim Personal Law (Shariat) been 
applicable at the death of the last full owner shall devolve on her, 
if she loses her limited interest in the property on account of her 
marriage or remarriage and on her heirs under the Muslim 
Law (Shariat) if her limited interest terminates because of death. 


Sec, 4, With effect from the date on which this Act comes 
into operation, so much of the provisions contained in Section 5 of 
the Punjab Laws Act, 1872 as conflict with the present Act shall be 
deemed to have been repealed. 


Sec, 5. Save as expressly provided by the provisions of 
Section 3, this Act shall have no retrospective operation. 


(h) In North West Frontier Province. The North West 
Frontier Laws and Justice Regulation (VII of 1901) governs the 
application of Muslim law in North West Frontier Province. The 
regulation has been repealed, by the North West Frontier Province 
Muslim Personal Law (Shariat) Application Act (VI of 1935). The 
law as laid down in Section 2 of the Act is as under : 


2. In questions regarding succession, special property of 
females, betrothal, marriage, divorce, dower, guardianship, 
minority, bastardy, family relations, wills, legacies, gifts or any 
religious usage or institution including wakf (trust and _ trust 
property), the rule of decision shall be the Muslim Personal Law 
(Shariat) in cases where the parties are Muslims, 


‘‘Except in so far as such law has been altered or abolished 
by legislative enactments or is opposed to the provisions of the 
North West Frontier Province Law and Justice Regulation, 1901.” 


(i) In Sind and Orissa. The provinces of Sind and Orissa 
were established by Section 289 of the Government of India Act, 
1935. It also provided that an order in council might contain 
such provisions with respect to the laws which subject to 
amendment or repeal by the Provincial, or as the case may be, the 
Federal Legislature, are to be in force in, or in any part of Sind or 
Orissa respectively, as His Majesty may deem necessary or proper. 
The order-in-council did not affect any changes in Mohammedan 
Law. 
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(j) In Hyderabad. In the former Hyderabad state, a 
Mohammedan could not set up evidence of a custom which is at 
variance, or against the principles of Mohammedan Law. 


(k) In Ajmer Merwara, The Ajmer Merwara Laws 
Regulations ITI of 1877 governed the application of Muslim law in 
this province. The provisions of Secs. 4 and 5 of the Amjer- 
Merwara Laws Regulations were almost similar to the Punjab 
Laws Act IV of 1872. The Shariat Act has repealed Sec. 4 of 
the Ajmer Laws Regulations in so far as it is inconsistent with 
its provisions, 


(1) Oudh, The Provisions of Oudh Laws Act, XVIII of 
1876 were similar to the provisions of Punjab Laws Act, 1872. 
However, the Shariat Act repealed Sec. 3 of the Oudh Laws Act 
in so far as it is inconsistent with its provisions. 


(m) In Burma, Section 13 of the Burma Laws Act, XIII 
of 1898 lays down that in matters of succession, inheritance, 
marriage or any religious usage or institution, Mohammedan Law 
will apply where the parties are Mohammedans, except in so far as 
such law has by enactment, been altered or abolished, or is 
opposed to any custom having the force of law. The Shariat Act 
_ does not apply to Burma because it dces not form part of India. 
Therefore, evidence contrary to Mohammedan law is admissible in 
Burma. 
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Conversion to Mohammedanism 


The Mohammedan law applies to Mohammedans by birth and 
converts to Mohammedans. Any person who believes in Muslim 
faith isa Muslim. It is not essential that he should observe any 
particular rites or ceremonies or he be an orthodox believer in that 
religion. When one person adopts the Muslim religion by 
renouncing his previous religion, it is considered that he has 
adopted Muslim law. No court can gauge or test the sincerity of 
religious belief. But courts do not allow a fraud to be committed 
on the law and consequently if the conversion is not bona fide but 
is a colourable one with a view to circumvent the law in order to 
take advantage of polygamy, then the court will not help the 
convert and the marriage will be void. 


In Skinner Vs. Orde (1871) 14 M.I.A. 308, a Christian having 
a Christian wife living cohabits with a native Christian woman and 
embraces Islam in order to give legal effect to their relation. ‘They 
go through the ceremony of marriage according to Muslim law, 
but it was held by the court that the marriage was not valid. This 
convesion was made with a view to marry two wives. 


In Nandi Ve. Crown 1 Lah. 400, the accused, the wife of a 
Hindu adopted Islam religion and married with a Mohammedan 84 
days later. She was charged with an offence under Section 494 
I.P.C. The court held that the mere fact of her conversion to 
Islam did not dissolve the marriage of the accused and, therefore, 
she was guilty of the offence of polyandry. 


Conversion to Islam and rights of inheritance, In the 
cases of inheritance, succession to the estate of a convert to 
Mohammedanism is governed by the Muslim law, in the absence of 
a custom to the contrary. According to Mohammedan law, a Hindu 
cannot succeed to the estate of a Mohammedan. If a Hindu having 
a Hindu wife and children embraces Islam and marries a 
Mohammedan wife and has children by her, then his property will 
pass to his Mohammedan wife and children on his death and his 
Hindu widow or children will have no right to succeed to his 
property [Chedambram Vs. Ma Nayein Me (1928) 6 Rang. 243]. 


A person who adopts Islam is presumed to have accepted the 
law as well as tenents of the Muslim religion. Therefore, he is 


ra 
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governed by the Muslim law and not by customs of his old religion, © 
Before the passing of the Shariat Act, 1937, the converts were 
allowed to retain their old customs, but the Shariat Act has 
abrogated usage and custom in derogation of the Muslim law and 
a convert cannot retain any custom which is contrary to Muslim 
law. 


The conversion to Islam religion completely changes the 
right of inheritance and his non-Muslim relations are completely 
debarred from succeeding to the estate of the convert. 


Conversion to Mohammedanism and material rights 


1. Ifa Hindu woman converts to Mohammedanism, then it 
does not dissolve her marriage ipso facto. Therefore, she cannot 
contract a valid marriage with any other person during her hus- 
bands life time. Ifa Hindu wife after conversion to Mohammeda- 
nism marries with a Mohammedan, she will be guilty of bigamy 
under Section 494 of the Indian Penal Code (Government of 
Bombay Vs. Ganga (1880) 4 Bom. 330). 


2. A Christian man married with a Christian wife cannot © 
marry with another woman after converting himself to Mohamme- 
danism. The Privy Council in Skinner Vs. Orde (1871) 14 M.I.A. 
309 has observed that the validity of such marriage is doubtful. 


3. An Indian resident Christian married with an Indian resi- 
dent Christian lady, converts to Mohammedanism, then he may 
marry with a Mahommedan lady, though his marriage with 
Christian lady was still subsisting. On conversion of a Christian to 
Islam, his marriage is not dissolved because Mohammedan law 
permits marriage between a Mohammedan and a kitabia. 


4. A Mohammedan married a Christian woman in Christian 
form. The wife became a convert to the Mohammedan religion and 
the husband divorced the wife by talak. It was held by the Bombay 
High Court that when the wife renounced Christianity, then the 
Muslism law applied to her and the divorce was valid. (Khambat- 
ta Vs. Khambatta (1935) 59 Bom. 278). 


Application of customary law on conversion to Islam, 
Where the legislature has specifically declared that the custom and 
usages of Mohammedans will be applicable, then those customs and 
usages will be implemented by the courts, even if contrary to Mus- 
lim law. Before the passing of the Shariat Act 1937 the converts 
Mohammedanism were allowed to retain their original laws and 
customs. It was held that though the following people are Moham- 
medans, but the Hindu law of inheritance and succession will be 
applioable to them: © 


(¢) Khojas 
(44) Cutchi Memons 
(9) Halai Memons 
(sv) Sunni Bohras of Gujarat. 
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Law after the passing of the Shariat Act, 1937. The 
Shariat Act has abolished the customary law of succession of Kho- 
jas and Cutchi Memons and they have been made subject to the 
Mohammedan law. 


Cutchi Memons Act, 1920 and 1923. The Cutchi Memons 
Act, 1920 provided, that any person who satisfies the prescribed 
authority : 


(a) that he is a Cutchi Memon and is the person whom he re- 
presents himself to be ; 


_ (6) that he is competent to contract within the meaning of 
Section II of the Indian Contract Act, 1872 and 


(c) that he is resident in India ; 


May by declaration in the prescribed form and filed before 
tke prescibed authority declares that he desires to obtain the benefit 
of this Act, and thereafter the declarant and all his minor children 
and their descedants will in matters of succession and inheritance 
be governed by the Mohammedan law. 


The Cutchi Memons Act, 1938. The Cutchi Memons Act, 
1920 has been repealed by the Cutchi Memons Act, 1938 which 
came into force w.e.f. Ist day of November, 1938. The Act pro- 
vides that all Cutchi Memons shall in matters of succession and 
inheritance be governed by the Muhammedan law. Sec. 3 of the 
Act provided that nothing in this Act shall affect any right or lia- 
bility acquired or incurred before its commencement, or any legal 
proceedings or remedy in respect of any such right or liability. 


The Cutchi Memons could dispose of their whole property 
by will. But the Cutchi Memons Act, 1938 applied Mohammedan 
law to the Cutchi Memons as regards succession and thus their 
position has been made similar to other Mohammedans in all 
respects. 


Khojas The Khojas were also entitled to dispose of their 
properties by will but the Shariat Act has limited his testamentary 
power to one-third rule of Mohammedan law. The wills and trusts _ 
and wakfs of Khojas are governed by the Mohammedan law, but in 
other matters Khojas are governed by the Hindu law. 


Halai Memons, The residents of Bombay, Halai Memons 
are governed by Mohammedan law in all respects. , 


Daoodi and Sulaimani Bohras, Davodi and Sulaimani 
bohras are governed by Mohammedan law as they are the adherents 
of the Western Branch of the Ismailis. 


Sunni Bohras of Gujarat. The Sunni Bohras of Gujarat are 
governed by the Hindu law in matters of succession and inheri- 
tance. In the same way, the Molesalam Girasias of Broach are 
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also governed by Hindu Jaw in matters of succession and _ inheri- 
tance. 


Effects of Conversion to Islam 


The legal effects of conversion to Islam may be summarised 
as follows : 


1. The rights and status of the convert became subject to 
the Mohammedan law (Skinner Vs, Skinner 25 I.A. 24). 


2. The effect of apostacy has an immediate and prospective 
effect and it is not retrospective. (Raj Bahadur Vs. Bishen Dayal 
4 All. 343). 

3. Succession to the estate of a convert to Islam is governed 
by Mohammedan law (Bhidambaram Chettyar Vs. Ma Myein Ma 
6 Rang. 243). 


4. The religion of Islam is substituted for the previous reli- 
gion of the convert. The personal law which follows from the 
religion is also substituted. 


5. Mohammedans are presumed to be governed by the Moha- 
mmedan law, unless otherwise proved. 


Effects of renunciation of Islam. A Mohammedan who re- 
nounces Islam lose all rights to succeed to a Mohammedan, but the 
Freedom of Religion Act, X XI of 1850 provides that the person re- 
nouncing his religion will not lose his rights. ‘The act abolishes 
the law or usage affecting any right of inheritance of any person 
by reason of his or her renouncing the religion. 
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Marriage 


Definition of Marriage 


Muslim marriage may be defined to be a contract which has 
for its object the procreation and the legalizing of children. Some 
of the important definitions of Muslim marriage are given below. 


Sir Roland, ‘Marriage is a contract for the purpose of 
legalising sexual intersection, and for procreation of children. 


Mulla. ‘Marriage (Nikah) is defined to be a contract which 
has for its object the procreation and the legalizing of children.”’ 


M.U S, Jung. ‘Marriage though essentially « contract is also 
a devotional act, its objects are the right of enjoyment, procreation 
of children and the regulation of social life in the interest of the 
society.” 


Ameer Ali. ‘Marriage is an institution ordained for the pro- 
tection of society. and in order that human beings may guard them- 
selves from foulness and unchastity’’. 


Baillie. ‘‘Marriage is a contract which has for its design or 
object the right of enjoyment and the procreation of children.” 


Kifaya. ‘‘Marriage is a contract which has for its design or 
object the procreation of children, it was also instituted for the 
solace of life and is one of the prime or original necessities of man. 
It is, therefore, lawful in extreme old age after the hope of offspring 
has ceased, and even in the last or death illness.”’ 


Wilson. ‘‘Marriage is a contract for the purpose of 
legalising sexual intercourse and the procreation of children.”’ 


Nature of Muslim Marriage. The Muslim marriage is not 
asacrament. It is purely a simple civil contract. Justice Mah- 
mood has observed while describing the nature of Muslim marriage 
as follows : : 


‘‘Marriage among Mohammedans is not sacrament, but pure- 
ly a civil contract ; and though it is solemnised generally with reci- 
tation of certain verses from the Koran, yet the Mohammedan law 
does not positively prescribe any service peculiar to the occasion. 
That is a civil contract is manifest from the various ways and 
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circumstances in and under which marriages are contracted or pre- 
sumed to have been contracted. And though a civil contract, it is 
not positively prescribed to be reduced in writing ; but the validity 
and operation of the whole are made to depend upon the declara- 
tion or proposal of the one, and the acceptance or consent of the 
other of the contracting parties, or of their natural and legal guar- 
dians before competent and sufficient witnesses, as also upon the 
restrictions imposed, and certain of conditions required to be abid- 
ed by according to the peculiarity of the case 


That (the above) is an accurate summary of the Mohamme- 
dan law is shown by the best authorities, and Mr. Baillie 
at page 4 of his Digest, relying upon the texts of the Kanz, the 
Kifayah and the Inayah, has well summarized the law, Marriage 
is a contract which has for its design or object the right of enjoy- 
ment and procreation of children, But it was also instituted for 
the solace of life, and is one of the prime or original necessities of 
man. It is, therefore, lawful in extreme old age after hope of 
offspring has ceased, and even in the last of death illness. The 
pillars of marriage, as of other contracts, are Ejab-o-Kabool, or 
declaration or acceptance. The first speech, from whichever 
side it may proceed, is the declaration and the other the 
acceptance. , 


The Hedaya lays down the same rule as to the constitution 
of the marriage contract, and Mr. Hamilton has rightly translated 
the original text ‘‘Marriage is contracted—that is to say, is effected 
and legally confirmed, by means of declaration and consent, both 
expressed in the preterite’’. 


Marriage according to the Mohammedan law is not a 
sacrament, but a civil contract. All the rights and obligations it 
creates arise immediately, and are not dependent on any condition 
precedent such as the payment of dower by a husband to a wife. 


The Muslim marriage is purely a contract, because dower is 
the sum of money or other property promised by the husband to 
be paid or delivered to the wife in consideration of the marriage. 


But the Muslim marriage has been called an _ ibadat 
(devotional act) according to the religious view. The Prophet has 
said that the marriage is essential for every physically fit Muslim 
who could afford it. In Anis Begam Vs. Muhamad Istefa Sir 
Shah Sulaiman C.J. observed that ‘‘Marriage is not regarded asa 
mere civil contract, but a religious sacrament (too)’’. 


Therefore, it can be said that the Muslim marriage is not 
merely a civil contract, but it is also a devotional act according to 
Muslim faith. Abdul Rahim is right when he says that the 
Mohammedan jurists regard the institution of marriage as 
partaking both of the nature of ibadat or devotional acts and 
muamlat or dealings among men. 
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Muslim Marriage compared with Hindu Marriage, 
Hindu marriage is a holy union for the performance of religious 
duties. Marriage is a sacramental union amongst Hindus. Hindu 
Marriage is called more than a sanskar. It is the union of flesh 
with flesh and bone with bone. The object of marriage is the 
getting of children and the proper performance of religious 
ceremonies. On the other hand, Muslim marriage is a civil 
contract, though the marriage is performed by the recitation of 
Koran’s verses, but essentially it is a civil contract. The difference 
between Hindu and Muslim marriage may be described as follows : 


1. Muslim marriage is a civil contract, while a }indu 
marriage is a Sacrament. 


2. The payment of consideration in the form of dower is 
essential in Muslim marriage, while there is no provision for 
payment of such consideration amongst Hindu marriage. 


3. ‘The muslim lady does not lose her identity by merging 
her existence into that of her husband, while Hindu ladies become 
her husband’s helpmate in all worldly affairs. 


4. The relation of husband and wife amongst Muslim can 
be terminated by the husband by pronouncing a talaq. Muslim 
marriage also terminates on death or divorce. The marriage 
under Hindu law is indissoluble and cannot be terminated. But 
now ‘the husband and wife have been invested with the right to 
petition for divorce in court on some grounds. 


5. Under Mohammedan law, a husband can have as many as 
four wives at a time, while the polygamy has been prohibited 
amongst Hindus by the Hindu Marriage Act, 1955. 


Essentials of a valid marriage, To constitute a valid 
marriage, no religious ceremony or formality is essential. But it 
is essential that there should be a proposal made by or on behalf 
of one of the parties to the marriage, and an acceptance of the 
proposal by or on behalf of the other, in the presence and hearing 
of two male or one male and two female witnesses. The parties 
to the marriage should have attained puberty. Puberty is presumed 
to be attained on the completion of fifteen years. ‘The lunatics and 
minors who have not attained puberty, may be validly contracted 
in marriage by their guardians. 


‘The essentials of a valid marriage may be discussed in details 
below : 


1. Proposal and acceptance, There should be a proposal 
made by or behalf of one of the parties to marriage. The proposal 
may be made by an agent of the contracting parties, who may be 
appointed orally or in writing. The proposals of minors may be 
validly made by their guardians. 
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The proposal should be accepted by the other party or by 
somebody on his behalf. The proposal and acceptance must both 


= 


be expressed at one meeting, a proposal made“at.one meeting | and»... 


an acceptance at another meeting do’ not constitute a valid 
marriage. | fa eae ee 

The proposal and acceptance need tf ot be in any particular ) © 
form. Under the Hanafi law, the propogal- and acceptance must = 
be in the presence and hearing of twd.male adult witnesses of ~~ 
sound mind or one male and two femalé.witnesses. .. Under the eo 
Shia law, the presence of two witnesses is not necessary at the'time. 
of marriage. See ae 


The proposal and acceptance should be made by the parties 
by free consent. A marriage without the consent of the parties is 
not valid. A woman who is adult and of sound mind may be 
married by virtue of her own consent, although the contract may 
not have been made or conceded to by her guardians, and this, 
whether she be a virgin or Saibbah (Hedaya). Where the parties 
have not attained the age of puberty, then the consent of their 
guardians is necessary. A marriage in which consent has been 
obtained by fraud, will be void, and no dower will accrue unless 
ratified by consumation. 


2. Capacity for marriage. The parties to the marriage 
should have the capacity todo so. If they are not so capable, the 
contract of marriage may be entered into by their guardians. 
According to Fatawa Alamgiri “among the conditions which are 
requisite for the validity of a contract of marriage are under- 
standing, puberty and freedom in the contracting parties, with this 
difference that whilst the first requisite is essentially necessary for 
the validity of the marriage as a marriage cannot be contracted 
by a majnun (non-compos mentis), or a boy without understand- 
ing ; the other two conditions are required only to give operation 
to the contract, as the marriage contracted by a minor boy 
(possessed) of understanding is dependent for its operation on the 
consent of his guardian.”’ 


The age of puberty under the Hanafi law is presumed to be 
fifteen years. The Shia law provides that the age of puberty of 
female begins with menstruation, and in the absence of direct 
evidence, the presumption is that menstruation takes place between 
the ages of nine and ten years. ‘The male is presumed to have 
attained puberty at the age of fifteen years. The Indian majority 
Act does not apply to the case of marriages under the Muslim law. 


3. Absence of any Impediment. There should be no 
impediments to the marriages of the parties. The impediments 
are of two kinds, t.e. those which prohibit a marriage absolutely 
and those which do not impose an absolute prohibition. We will 
discuss the prohibitions one by one in detail. 
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A, Absolute Prohibitions 


Consanguinity. A man is prohibited to’ marry (t) his 
mother or his grandmother how high soever (ti) his daughter or 
grand-daughter how low soever ; (tit) his sister whether full, 
consanguine or uterine (#v) his niece or great niece how low soever 
and (v) his aunt or great aunt how high soever. 


Syed Ameer Ali in Sharya-ul-Islam has summed up seven 
classes of women who are prohibited toa man from consanguinity 
viz. (1) the mother, and all female ancestors (2) daughter and 
daughter’s daughter how low soever, and son’s daughters to the 
lowest degree in descent, in other words all female descedants ; 
(3) sister, whether by the same father or by the same mother only, 
or by both parents, (4) sister’s daughters, and their female 
descendants, (5) paternal aunts, whether they be the father’s sisters 
of the whole or of the half-blood as also the sisters of his grand- 
fathers how high soever, (6) maternal aunts by the same father or 
by the same mother alone, or by both parents ; as also father’s as 
well as mother’s maternal aunts how remote soever in ascent 
(7) female descendants of his brother of the whole or half-blood. 


A marriage with a women prohibited by reasons of 
consanguinity is void. 

Affinity. A man is prohibited from marrying (i) his wife’s 
mother or grand mother how high soever ; (it) his wife’s daughter 
or grand-daughter how low soever, (iit) the wife of his father or 
paternal grandfather how high soever and (tv) the wife of his son, 
or his son’s son or daughter’s son how low soever. A marriage 
with a woman prohibited by reason of affinity is void. 


Fosterage. A man is prohibited from marrying with any 
woman except In some cases, so connected with him through some 
act of suckling that, if it had been instead an act of procreation, 
she would have been within the prohibited degrees of consanguinity 
or affinity. But amanmay marry with the following relations ;: 
sister's foster-mother, or foster sister’s mother, or foster-son’s 
sister, or foster-brother’s sister, foster-sister’s foster mother, foster- 
brother’s mother, the mother of a paternal or maternal uncle or 
aunt by fosterage, mother of son’s sister by fosterage, daughter of 
child’s brother by fosterage, foster’s child aunt. 


A marriage prohibited by reason of fosterage is also void. 
B. Relative Prohibitions 


These prohibitions are not absolute prohibitions and these 
prohibitions make the marriage invalid or irregular, but not void. 


Unlawful conjunction. A man is prohibited to have two 
wives at the same time who are so related to each other by 
consanguinity, affinity or fosterage, that if either of them had been 
a male they could not have been legally married. This prohibition 
render the marriage irregular, A man may marry such women 
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successively, #.e. after the death of one wife, he may marry her 
sister or other relations related with her. 


Marrying with a fifth wife. A Mohammedan may marry 
with as many as four wives at the same time, but not more. A 
marriage with a fifth wife having four wives living at a time is 
invalid. This prohibition renders the marriage irregular and not 
void. The impediment may be removed by divorcing one of the 
previous four wives. 


Marriage with a woman undergoing iddat. A Muslim 


male cannot marry with a woman undergoing iddat of her previous 
marriage. 3 


Iddat means the period during which a woman should remain 
in seclusion and to abstain from marrying another husband, whose 
marriage has been dissolved by divorce or death. The abstinence 
is imposed to ascertain whether the woman who has been divorced 
is pregnant by the husband or not. The duration of iddat in case 
of marriage dissolved by divorce, is three courses in the case of 
woman subject to menstruation, if she is not so subject, it is three 
lunar months. But if the woman is pregnant at the time, the 
period of iddat terminates upon delivery. The iddat in case of 
dissolution of marriage by death, is four months and ten days from 
the death of her husband. If the woman is pregnant at the time 
of death of her husband, the iddat lasts for four months and ten 
days or until delivery, whichever period is longer. 


In the case of dissolution of marriage by divorce, the woman 
is required to observe the iddat if the marriage was consummated. 
If the marriage was not consummated, then the wife is not required 
to observe any iddat. Ifthe marriage is dissolved by death, the 
wife is bound to observe iddat whether the marriage was 
consummated or not. 


Absence of witnesses. According to Sunni law, the contract 
of marriage should be performed in the presence and hearing of 
two adult and sane male Muslim witnesses or one male and two 
females witnesses. Marriages performed in the absence of witnes- 
ses will be invalid. Under the Shia law, the presence of witnesses 
at the time of performance of marriage, is not required. 


Difference of religion. A Muslim male may contract a 
valid marriage with non-Muslim woman, who is a Kitabia, but not 
with an idolatress or fire-worshipper. A marriage with idolatress 
or fire worshipper is invalid but not void. 


A Muslim woman cannot perform a valid marriage except 
with a Muslim. She cannot contract a valid marriage even with 
a Kitabi. The marriage with kitabi or an idolator or a fire- 
worshipper will be irregular, but not void. 


Plurality of husbands. A Muslim woman cannot marry 
with a husband, if he had one husband living at that time. A 
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Marriage with a woman, who has her husband alive and who has 
not been divorced by him, is void. 


Classification of marriages, Under the Muslim law, the 
marriages may be classified into three classes : 


1. Sahih or valid. 
2. Batil or void. 
3. Fasid or invalid or irregular. 


__ Legal effect of a valid marriage. The legal effects of 
valid marriage have been summed up in Fatwa-i-Alamgiri which 
has been translated by Baillie as follows : 


“The legal effects of marriage are that it legalises the enjoy- 
ment of either of them with the other in the manner which in this 
matter is permitted by the law ; and subjects the wife to the power 
of restraint, that is she becomes prohibited from going out and 
appearing in public ; it renders her dower, maintenance ‘and 
raiment obligatory on him ; and establishes on both sides the 
prohibition of affinity and the rights and inheritance... and on her 
it imposes submission to him when summoned to the couch ; and 
confers on him the power of correction when she is disobedient 
or rebellious, and enjoins upon his associating familiarity with her 
with kindness and courtesy. It renders unlawful the conjunction 
of two sisters as wives and of those who fall under the same 
category.” 


Syed Ameer Ali while describing the effects of marriage has 
observed that ‘‘Marriage legalises cunnubial relationship ; it 
imposes on the husband the obligation of paying the antenuptial 
settlement and of fulfilling all the antenuptial agreements made 
in consideration of marriage ; it establishes on both sides the 
prohibition of affinity and the rights of inheritance ; it obliges the 
husband to be just towards his wife, to treat her with respect 
and affection, and exact from her in return obedience and faith- 
fulness to him.’’ 


Now we may describe the legal effects of a valid marriage as 
under ; 

1. The sexual intercourse becomes lawful and the children 
born of the union are legalised. 

2. The parties are entitled to inherit the property of each 
other. 

3. The marriage confers upon the wife the right of dower, 
maintenance and residence in her husband’s home. 

4. The husband is entitled to check the wife’s movements in 
areasonable manner, but the visits of her parents and relations 
within prohibited degrees cannot be disallowed. 


5, The prohibitions regarding marriage due to the rules of 
affinity are,created. 
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6. The wife is required to observe iddat after the dissolution 
of her marriage on death of her husband or divorce. 


7. ‘The parties are bound to obey the agreement entered into 
by them if any at the time of marriage or subsequent to it. 


8. The wife is entitled to an equal status to that of the 
husband. 


Presumption of Marriage, In the absence of direct proof, 
the marriage may be presumed from the following : 


1. Prolonged and continual cohabitation as husband and 
wife. 


2. Conduct of the parties which show that the existence of 
the relation of husband and wife. 


3. The fact of the acknowledgement by the man of the 
woman. | 


4. The fact of the acknowledgement by the man of the 
paternity of child born to the woman. 


The presumption will not be applied if the conduct of the 
parties was inconsistent with the relation of husbandand wife. A 
woman who was admittedly a prostitute before she was brought 
to the man’s house, will not give presumption of marriage. 


Muta Marriage. The Shia law recognises muta or tempo- 
rary marriage also. According to Heffening, in its legal context 
it may be rendered as a ‘marriage for pleasure’. A Shia of the 
male sex may contract a muta marriage with a woman professing 
the Mohammedan, Christian or Jewish religion or even with a 
woman who is a fire worshipper, far a limited period. ‘The Sunni 
law does not recognise muta marriage. A Shia woman cannot 
contract a muta marriage with a non-Muslim. 


The duration of cohabitation is fixed by agreement by the 
parties. The period may bea day, a month, a year or a term of 
years. ‘There should also be adower. Ifthe term and the dower 
have been fixed, the contract of muta marriage is valid. In the 
absence of fixation of dower, the contract will be void. But if the 
dower is specified and the term is not specified, then the contract 
may operate as a permanent marriage. 


Incident of Muta Marriage. The legal incidents of muta 
marriage may be decribed below : 


1. The muta marriage does not create mutual rights of 
inheritance between the man and woman, except when it is speci- 
fically agreed to. 

2. The children of muta marriage are legitimate, and they 
are capable of inheriting from both parents. 

3, Where the cohabitation of a man and a woman com- 
mences in muta marriage, but there is no evidence as tothe 
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original term for which the muta marriage was contracted and 

the cohabitation contiues, the proper inference, in default of 

evidence to the contrary would be that the muta continued during 

ees period of cohabitation (Shobarat Singh Vs. Jafri Bibi 24 
Oe 


4. Where there is evidence of the term for which the muta 
marriage was fixed and cohabitation continues after the expiry 
of that term, the inference is that the term was extended for the 
whole period of cohabitation [Hasan Ali Mirja Vs. Nushrat Ali 
Mirja (1935) 62 Cal. L.J. 428]. 


9, The muta marriage dissolves on the expiry of the term or 
on the death of the either party. 


6. The husband has no right to divorce in muta marriage, 
but the husband may at his will put an end to the contract of 
marriage by making a gift of the term (hiba-1- muddat) to the wife, 
before the fixed term. 


7. The wife is not required to observe iddat if the marriage 
was not consummated, If the muta has been consummated then tae 
wife will have to observe iddat for two menstrual courses, in the 
case of a menstruating wife and forty-five days in the case of a non- 
menstruating wife. The wife is required to observe iddat for four 
months and ten days if the marriage is dissolved by death. 


8. ‘The wife is entitled to full dower if the marriage is con- 
summated, even though the husband may put an-end to the con- 
tract by giving away the unexpired portion. of the fixedterm. If 
the muta marriage is not consummated, the woman is entitled to 
half the dower. But if the woman leaves her husband before the 
expiry of term, the husband is entitled to deduct a proportionate 
part of the dower (Baillie II 41). 


9, A woman married in the muta form is not entitled to main- 
tenance under the Shia law, but her right to get maintenance 
under . Sec. 488 Cr, P.C. 1898 <Seq s125: of the -PxG: 1979) 
remains unaffected (Luddun Vs. Mirza Kamar (1882) 8 Cal. 736). 


Marriage of Minors. A boy or girl who has not attained 
the age of puberty is not competent to enter into a marriage con- 
tract, but he or she may be validly contracted in marriage by his 
or her guardian. 


Guardianship in Marriage (Jabar). Tle right to contract 
a marriage on behalf of a minor belongs successively to the 
(1) father. 
(ii) paternal grandfather how high soever. 


(iit) brother and other paternal relations in the same order as 
for inheritance. 


(iv) the mother. 
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(vw) the maternal uncle or aunt and other relations within 
the prohibited relationship and lastly 
(v7) State. 


The contract of marriage entered by the father or father’s is 
valid and binding and it cannot be annuled by the minor on attain- 
ing puberty. But the minor may repudiate the marriage on attain- 
ing puberty, if the father or father’s father has acted fraudulently or 
negligently, where the minor is married to a lunatic or the contract 
is the manifest disadvantage of the minor. 


But if a minor, whether male or female, be contracted in 
marriage by a more distant guardian, while a nearer is present and 
competent to the guardianship, the contract is dependent on the 
sanction of the nearer ; but if the nearer be incompetent, by reason 
of minority or insanity, though of full age, the contract is lawful ; 
and, in like manner, ifthe nearer guardian be absent at such a 
distance as precludes him from acting, the marriage contracted by 
the more remote is also lawful (Baillie). 


\\ hen a nearer guardian of the minor be present, and the 
marriage of the minor is contracted by the remoter guardian, and 
the nearer did not consent or subsequently ratify the marriage, it 
was void and that consummation cannot validate such a marriage 
(Ayub Hassan Vs. Mst. Akhtari (63) A, All 525). 


Shia and Shafei law recognise the father and father’s father 
to act as guardian for marriage. Maliki law recognises only 
father. Guardians for marriage cannot be appointed by will. If 
the guardian who jis primarily competent is residing at a far-off 
place, and the minor marriage is essential, then the person next 
competent to act as guardian living with him can give such 
approval. 


Apostacy of Guardian for Marriage, Under the Muslim 
law, an apostate has no right to act as guardian of a minor with 
regard to his property or to his or her marriage. If he does any 
act, the same will be null and void. But the Caste Disabilities 
Removal Act (XXf of 1850) provides that no law or usage shall 
inflict on any person who renounces his religion any forfeiture of 
rights or property. The Bengal High Court has held in Muchoo 
Vs. Arzoon (1866) 5 W.R. 235 that a Hindu father is not deprived 
of his right to the custody of his children and to direct their 
education by reason of his conversion to (Christianity. The 
Muchoo’s case was followed by the chief Court of Punjab. The 
Bombay High Court has also held that a Hindu convert toa 
Mohammedanism is not disqualified from giving his son in adop- 
tion to a Hindu. But the Bengal High Court later on held that a 
Mohammedan who had become a convert to Judaism, was dis- 
qualified by reason of his apostacy from disposing of his daughter 
in marriage. 


Option of Puberty (Khayar.ul-bulugh), When a marriage 
is contracted for a minor by any guardian other than the father or 
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father’s father, then the minor has the option to repudiate the 
marriage on attaining puberty. Such an option vesting in a minor 
is called the “option of puberty” or “‘Khyar-ul-buluqh”’. The. 
minor can also have the option to repudiate, ifhe or she is given 
in marriage by his or her father or father’s father, where the father 
or father’s father had acted fraudulenily or negligently as it would, 
if she were married to a lunatic or the contract was to her manifest 
disadvantage. 


The right of repudiating the marriage is lost, in the case of a 
female, if after attaining puberty and after being informed of the 
marriage and of her right to repudiate it, she does not repudiate 
the marriage without unreasonable delay. 


The Muslim girls generally are not aware of their rights of 
repudiation. Therefore where a minor girl who was not aware of 
her right to repudiate the marriage, repudiates the marriage two 
years after attaining puberty but immediately after she becomes 
aware of such right and brings a suit for the dissolution of her 
marriage, and it was shown that there was neither consummation 
of the marriage nor anything to indicate that she really became 
aware of her right of repudiation about two years before the suit, 
she was held entitled to repudiate the marriage. 


The law relating to the option of puberty has been modified 
in the Dissolution of Muslim Marriages Act, 1939. Section 2 
Clause (vit) of this Act provides that ‘“‘a woman married under 
Muslim law shall be entitled to obtain a decree for the dissolution 
of her marriage on the ground that she, having been given in 
marriage by her father or other guardian before she attained the 
age of fifteen years, repudiated the marriage before attaining the 
age of eighteen years, provided that the marriage has not been 
consummated. 


The Act provides that the marriage by any guardian can be 
repudiated by a female upto the age of 18 years irrespective of 
puberty and now it is not necessary to show that the marriage 
contracted by the father or father’s father was to her manifest 
disadvantage or that the father or father’s father had acted 
negligently. 

The repudiation of the marriage does not operate as a 
dissolution of marriage. The repudiation should be confirmed by 
the court. Until the repudiation of marriage is not confirmed by 
the court, the marriage subsists and if either party to the 
marriage dies, the other will inherit from him or from her, as the 
case may be. | 


Maintenance of Wives. <A wife is entitled to maintenance 
from her husband if she is faithful to him and obeys his reasonable 
orders. But the wife is not entitled to maintenance if she refuses 
herself to him or is otherwise disobedient, unless the refusal or 
disobedience is justified by non-payment of prompt dower. The 
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wife is also entitled to maintenance even if she is possessed of means 
to maintain herself and the husband may not having sufficient 
means. 


A wife is entitled to claim maintenance even though the wife 
refuses to live with him if he keeps an idol-worshipping concubine 
in the same house with the wife for that amount to cruelty. The 
wife can claim maintenance under the provisions of the code of 
Criminal Procedure 1973, Section 125, itthe husband neglects or 
refuses to maintain his wife without any lawful cause. The court 
may order the husband to make a monthly allowance for her 
maintenance not exceeding five hundred rupees. 


Maintenance on divorce. The wife is entitled to main- 
tenance from her hasband during the period of iddat. If due to 
circumstances, the divorce is not communicated to her until after 
the expiry of that period, she is entitled to maintenance until 
she is informed of the divorce. 


A widow is not entitled to maintenance from her husband’s 
property during the period of iddat consequent upon her husband’s 
death. She is entitled to her share in the inheritance. 


Sec. 125 of the Criminal Procedure Code, 1973 provides that 
a wife as contemplated by the explanation includes a wife who has 
been divorced by the husband and also a wife who herself divorced 
the husband but she will be entitled to maintenance when she is 
not remarried. This explanation has been added by the new 
Criminal Procedure Code, 1273. ‘Therefore, if the Muslim woman 
has not re-married, then she is entitled to claim maintenance from 
her husband, even after the divorce. In case such person offers 
himself to maintain his wife on condition Of her living with him 
and she refuses to live with him, the magistrate may consider the 
grounds ‘of refusal and if he is satisfied that there is sufficient 
ground for such refusal he may make an order for maintenance in 
spite of the offer. 


Agreement for future maintemance, The Muslim 
marriage is a civil contract and the parties may enter into 
collaterial agreements, if not unreasonable or opposed to public 
policy. Thus an agreement between a Mahomedan and his pros- 
pective wife entered into with the object of securing the wife 
against ill-treatment is not void as being against public policy 
(Muhammad Muin-ud-din Vs. Jamal (1921)43 All. 650). In the 
same way, an agreement between a Mohammedan and his wife to 
provide for fixed monthly allowance, if the wife is ill treated, has 
been held to be perfectly valid. An agreement by a Mohammedan 
with his second wife that he would allow her to live in her parent’s 
house and pay per a suitable maintenance is perfectly valid and is 
not against public policy. 

But an agreement for future separation between husband 
and wife in the case of disagreement will be void, as against public 
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policy under the Indian Contract Act, 1872. Similarly, an agree- 
ment providing for a certain maintenance to the wife in the event 
of a future separation between them has been held to be void (Bai 
Fatma Vs. Alim-Ahmed 37 Bombay 280). 


Restitution of Conjugal Rights, A Muslim marriage is 
essentially a civil contract and when either party to a marriage 
contract has withdrawn from the society of the other without any 
valid reason, or has neglected to perform the marital obligations, 
the aggrieved party may bring a suit in a civil court for the 
restitution of conjugal rights. 


The suit for restitution of conjugal rights instituted by the 
husband can be opposed on any of the following grounds : 


1, That the husband is guilty of cruelty. The test of cruelty 
is based on the universal and humanitarian standards, that is to 
say, conduct of the husband which would cause such bodily or 
mental pain as to endanger the wife’s safety and health (Itwari Vs. 
Asghari AIR 1960 All. 684). 


In a suit for restitution of conjugal rights by a Muslim 
husband against the first wife after he has taken a second, if the 
court feels that the circumstances are such as to make it inequitable 
for the court to compel the first wife to live with him, the relief 
will be refused. The Courtin Itwari Vs. Ashgari, observed that 
‘‘the onus today would be on the husband who takes a second wife 
to explain his action and prove that his taking a second wife 
involved no insult or cruelty to the first... and in the absence of 
cogent explanation the court will presume, under modern condi- 
tions, that the action of the husband in taking a second wife 
involved cruelty to the first, and it would be inequitable for the 
court to compel her against her wishes to live with such a 
husband’’. 


In a suit for restitution of conjugal rights, cruelty would bea 
valid defence where it is of such a character as to render it unsafe 
for the wife to return to her husband’s home. 


In Hamid Husain Vs. Kubra Begam 40 Alld. 335, it was held 
that the husband though not actually ill-treating her physically, 
yet ill-treated in other ways, that is to say, mentally, and that by 
her return to his custody her health and safety would be en- 
dangered, in such cases, the relief to the husband for restitution of 
conjugal rights will be refused. The court in Mt. Sofia Begam Vs. 
Zaheer Hasan Rizvi 1947 ALJ 157 observed that the court must 
appreciate the evidence and apply the law in consonance with the 
spirit of the legislature as revealed in the Dissolution of Muslim 
Marriages Act, 1939, and refuse relief where the husband is guilty 


of gross cruelty. 


9, The wife has a right corresponding to that of the husband 
to demand the fulfilment of marital duties towards her. If the 
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marriage has not been consummated, that the wife may validly 
‘refuse to cohabit, unless the husband pays the prompt dower. But 

if the marriage has been consummated, then the wife cannot claim 
such right. If the suit is brought after consummation of marriage, 
with the free consent of the wife, then the court should pass decree 


for restitution of conjugal rights conditional on payment of prompt 
dower. 


3. Where the husband made a false charge of adultery 
against the wife, then this is a good defence for a suit for restitution 
of conjugal rights. Where a husband charges his wife with 
immorality and adultery, then it is itself legal cruelty which would 
justify the wife in refusing to live with her husband the court will 
be justified in dismissing the plaintiff’s suit for restitution of 
conjugal rights. But if the charge is true, and it was made ata 
time when the wife was actually living in adultery, it is no ground 
for refusing a decree for restitution of conjugal rights. 


4. That the husband has been expelled from the caste, then 
the wife can refuse to live with her husband. In a Bombay case, 
the plaintiff was expelled from the Mussalman Khawja community 
of Broach, then the High Court refused to pass a decree for restitu- 
tion of conjugal rights against the wife. 


5. Ifthe husband and wife entered into an agreement before 
marriage by which it was provided that the wife should be at 
liberty to live with her parents after the husband carried second 
wife is valid and it is a good defence for a suit of restitution of 
conjugal rights. Similarly an ante-nuptial agreement between a 
Mohammedan and his prospective wife, entered into with the object 
of securing the wife against ill-treatment and of ensuring her 
suitable maintenance in the event of ill-treatment is held to be 
valid. Ifthe parties have entered into such agreements, then the 


wife may plead such agreement as defence ina suit for restitution 
of conjugal rights. 


6. Ifthe cohabitation has become improper after lian and 
zihar, then the wife cam refuse to cohabit with her husband. 


7. If the husband is impotent, then it would be a good 
defence in a suit for restitution of conjugal rights. The impotency 
may come on before or after the marriage contract. | 


8. In other grounds, the restitution of conjugal rights can 
be refused if it is proved that the marriage is irregular. The. 
utterance of blasphemous language to the Prophet affords a valid 
defence to the wife in a suit for restitution of conjugal rights, 


Conditional restitution, In Anees Begam Vs. Muhammad 
Istefa (1933) 55 All. 743, Sir Suleiman C.J. observed that restitu- 
tion can be granted on imposing certain conditions on the husband. 
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While observing his view, he has laid down the following 
principles : 


“There is no absolute right in a husband to claim restitution 
of conjugal rights against his wife unconditionally ; the courts have 
a discretion to make the decree conditional on the payment of her 
unpaid dower debt or to impose other suitable conditions considered 
just, fair and necessary in the circumstances of each case...... there 
is Certainly a possibility that the story told by the defendant that 
she was beaten with lathis and shoes might not be true, but I 
have no hesitation in holding that the fact that Mst. Hibia, a 
mistress, was kept in the same house with the wife is fully estab- 
lished and I do not believe the denial made by the husband nor 
do I accept the statement of his two brothers, who, admitting the 
presence of Mst. Hibia in the house, tried to explain it away by 
saying that she was a more maid servant...... I have no hesitation 
in holding that the husband misbehaved in this way that he kept 
a mistress in his house along with his wife and caused mental 
pain to her in consequence and that he must have, when quarrel 
ensued, treated his wife cruelly ; and that as the quarrels were not 
and could not be patched up, so long as Mst. Hibia remained in 
the house (the wife) had reasonable apprehension of injury to her 
person. 


I think that the wife is fully justified in refusing to go and 
live with her husband so long as there is no undertaking not to keep 
any mistress in the house ; she can go to live with him only ifa 
separate house is given to her. Further, I think that in order to 
protect her safety it is necessary that she should have the option of 
keeping one female servant and one male servant, according to her 
choice, in the house...... 


I would accordingly allow the appeal in part and impose 
conditions on the decree for the restitution of conjugal rights.”’ 


3 


Dower 


The term ‘Mehr’ has been found in the Quran. The Quran 
Says : 


‘‘Give women their doweries freely ; andif they are good 


enough to remit any of it themselves, then devour it with good di- 
gestion and appetite.’’ 


The term ‘dower’ or ‘Mehr’ has been defined by many jurists 
as follows : 


Sir D.F.Mulla. Mahr or Dower is a sum of money or other 
property which the wife is entitled ro receive from the husband in 
consideration of the marriage. The word consideration is not used 
in the sense in which the word is used in the Contract Act. Under 
“Mohammedan law dower is an obligation imposed upon the 
husband as a mark of respect to the wife. 


Hadaya, The payment of dower is enjoyed, by the law 
merely as a token of respect for its object (the wife), wherefor the 
mention of it is not absolutely essential to the validity of a marriage 
and for the same reason, a marriage is also valid, although the 
man were to engage in the contract on the special condition that 
there should be no dower. 


Baillie. The fact of a marriage having been contracted in- 
volves as a necessary consequence that the wife can claim from the 
husband, by way of consideration for the surrender of her person, a 
sum of money or other property of not less value than one rupee. 


M.U.S; Jung Dower is the property or its equivalent, in- 
cumbent on the husband either by reason of being agreed in the 
contract of marriage or by virtue of the contract, as special consi- 
deration for buza, the right of enjoyment itself. 


Sir Abdur Rahim, It is either a sum of money or other 
form of property to which the wife becomes entitled by marriage 
ee It is an obligation imposed by law on the husband as a mark 
of respect for the wife...’’. 

Tyabji. Mahr or Dower is a sum that becomes payable by 
the husband to the wife on marriage, either by agreement between 
the parties, or by operation of law. 


4] 
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The nature of dower was described by Mahmood J. in the 
case of Abdu] Kadir Vs Salima (1886) 8 All. 149, as follows : 


“Dower, under the Muhammadan law, is asum of money or 
other property promised by the husband to be paid or delivered to 
the wife in consideration of the marriage, and even where no dower 
is expressly fixed or mentioned at the marriage ceremony, the law 
confers the right of dower upon the wife as a necessary effect of 
marriage. ‘lo use the language of the Hedaya, “‘the payment of 
dower is enjoined by the law merely as a token of respect for its 
object (the woman), Wherefore the mention of it is not absolutely 
essential to the validity of a marriage, and for, the same reason, a 
marriage is also valid, although a man were to engage in the 
contract on the special condition that there should be no dower. 


Even after the marriage the amount of dower may be increas- 
ed by the husband during coverture ; and indeed in this, as in some 
other respects, the dower of the Mohammedan law bears a strong 
resemblance to the donatio proptrer nuptias of the Romans which 
has substituted in the English law under the name of marriage 
settlement. In this sense and inno other can dower under the 
Mohammedan iaw be regarded as the consideration for the con- 
nubial intercourse, and if the authors of the Arabic text books of 
Mohammedan law have compared it to price under that law, and 
sale is the typical contract which Mohammedan jurists are accusto- 
med to refer to in illustrating the incidents of’ other contracts by 
analogy.”’ 


Dower, Its objects. The dower is fixed to provide a check 
upon the capricious use on the part of the husband to divorce the 
wife at his will. Itis regarded as a mark of respect to the wife. 
The marriage under the Mohammedan law is a civil contract, 
therefore, the dower is the consideration for the agreement. Dower 
is an essential incident of marriage under Mohammedan law and if 
no dower is fixed at the time of marriage, then even it is not impli- 
ed that the wife will not be paid any dower. The court will declare 
any stipulation at the time of marriage that the woman will forego 
all her rights to dower. However, the wife may give valid discharge 
to the dower after marriage. 


The dower is fixed at the time or before marriage. Wilson 
says that an agreement for dower is none the less binding on the 
husband because it was made after the solemnisation of the mar- 
riage. The amount of dower may beincreased or decreased sub- 
sequent at any time after it is fixed. | 


Classification of Dower, The dower may be classified as 


follows : 
1. Specified. 


2. Proper. 
3. Prompt. 
4. Deferred. 
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1. Specified Dower (Mahr-i.musamma), Specified dower 
is settled between the parties at the time of marriage, or after. The 
husband may settle any amount by way of dower upon his wife 
though it may be beyond his means, and though nothing may be 
left to his heirs after payment of dower. If the bride-groom 1s 
minor, then his father may settle the amount of dower. According 
to Hanafi law, the father is not personally liable for the dower, but 
Shia law makes him liable. 


The specified dower cannot be fixed less than ten dirhams, 
which are equivalent to three or four rupees. The wife is 
entitled to claim the minimum amount, even if specified dower 1s 
less. 


2, Proper Dower (Mahr-i-misl). Generally the dower is 
fixed at the time of marriage, but in some cases it is not fixed. ‘Then 
in such cases, the wife is entitled to proper dower and such dower 
is payable even the marriage was contracted on the express condi- 
tion that the wife shall not claim any dower. 


The proper dower is determined depending upon the position 
of the father’s family, the dower paid to the father’s sister and other 
female members of his family, the personal accomplisaments of the 
wife and the position of the husband. s 


Under the Shia law, the proper dower should not exceed 500 
dirhams. (Baillie IT 71). 


3, Prompt Dower (Mahr.i-mujjal). Prompt dower is pay- 
able to the wife immediately on the marriage taking place or on 
demand. The prompt dower may be realised by the wife at any 
time before or after consummation. 


When it is not settled at the time of marriage, whether the 
dower is to be prompt or deferred, then according to Shia law, the 
whole dower is regarded as prompt but according to Sunni law, the 
part of dower is regarded as prompt and part as deferred, the pro- 
portion referable to each class being regulated by custom, or usage 
of the wife’s family or of the locality, by the status of the parties and 
the amount of the dower settled. 


4, Deferred Dower (mahr-i-muwajjal). The deterred 
dower is payable on the expiration of the specified period, or on 
termination of the marriage on the death of either of the parties or 
by divorce, ‘The husband is liable to pay the deferred dower, un- 
less it is proved that the wife had renounced her claim to dower. 
The dower binds the husband during his lifetime and binds his es- 
tate after his death. 


Ameer Ali observes that ‘it is customary in India to fix half 
the dower as prompt and the ramaining moiety as referred, but the 
parties are entitled to make any other stipulation they choose...... 
Generally speaking, among the Musalmans of India, the Mahr-ul- 
muwajjal is a penal sum, which is allowed to remain unpaid with 
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the object of compelling the husband to fulfil the terms of the mar- 
riage Cantract in their entirety’’. ) 


Remission of Dower, The wife is competent to remit the 
dower or any part thereof in favour of husband or his heirs. Such 
a remission may be made without consideration. The remission 
should be made with free consent. A remission made by a wife when 
she was in great mental distress owing to her husband’s death is 
not one made with free consent and is not binding on her (Nurun- 
nissa Khanum Vs. Khaje Md. Sakre 24 C.W.N. 320) 


Under the Mohammedan law, the dower is a debt and it be- 
comes the property of the wife by the mere contract and she 1s free 
to deal with or dispose of it before taking its possession. The wife 
may give it up or relinquish it at any time. 


The Allahabad High Court has held that the Mohammedan 
girl who has attained puberty is compeient to relinquish her dower, 
though she may not have attained the age of majority within the 
Indian Majority Act. (Qasim Hussain Vs. Bibi Kaniz (1932) 54 
All. 806). But the Madras and Patna High Courts have held that 
the wife is competent to remit the dower debt only when she has 
attained majority under the Indian Majority Act, 1875. (Ali 
Dhunimsa Vs, Mahommad (1918) 41 Mad. 1026, Najmunissa Vs. 
Serajuddin Ahmed (1938) 17 Pat. 303). 


Subject matter of Dower. The dower may be a sum of 
money or other property. According to a tradition Aamir bin 
Rabia said that a woman of the tribe of Bani Fazarah married on 
a settlement of pair of shoes, and the Prophet said to her ‘Are you 
pleased to give yourself and your property for these two shoes’ ? 
She said ‘Yes’. The Prophet then approved the marriage. The 
following were recognised as the subject of dower under the 
Mahommedan law : 


1 Ifthe husband is a slave, his services to his wife (Mohit 
Sarkhsee) 


2. A handful of dates (Abu Daud) 
3. <A pair of shoes (Tirmizi) 
4. ‘Teaching Koran to the wife 


5. Husgand’s services rendered to the guardian of a minor 
wife (Durrul Mukhtar) 


Nature of Dower Debt. The Dower ranks as a debt and 
the widow is entitled, along with other creditors of her husband to 
have it satisfied on his husband’s death out of his estate before the 
legacies are paid. Her right is like any other unsecured creditor, 
except thet when she is in possession of the property of her 
deceased husband, having lawfully and without force or fraud 
obtained possession in lieu of her dower, she is entitled to retain 
that possession as against the other heirs of her husband and as 
against the creditors of her husband, until her dower is satisfied. 
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The heirs of the deceased husband are not personally liable 
for the dower debt and is a debt chargeable against the estate of the 
deceased husband. ‘The heirs are liable rateably to the extent of 
the share of inheritance which comes to their hands. ‘Therefore, 
the heirs can get their shares in the property in possession of the 
widow, by paying their proportional share of the dower debt. 


Dower debt is no charge on the estate of the husband, It is 
a simple money claim. A decree for dower obtained by the widow 
against the other heirs even though it may be realizable from the 
assets of the deceased, does not create charge against those assets. 
But the court may create a charge by its decree for a dower debt. 


The dower debt of a Mohammedan widow is not properly 
speaking, a charge upon the property of her husband, and the 
interest which she has in the property in her possession in lieu of 
dower debt is an interest restricted in its enjoyment to her personal- 
ly within the meaning of Sec. 6 (d) of the Transfer of Property 
Act, and as such is not capable of alienation (Zobair Ahmad Vs. 
Jainandan Prasad Singh AIR 1960 Pat, 147). 


The dower debt stands on the same footing as an ordinary 
debt. An heir may alienate his own share before payment of the 
dower debt. 


Widow’s right of retain possession of husband’s estate 
in lieu of dower. The right of the widow to retain possession of 
husband’s estate in lieu of dower was explained by their Lordshi 
of Privy Council in Hamira Bibi Vs. Zubaida Bibi (1916) 43 [A 
294 as follows : 


“Dower is an essential incident under the Mussalman law to 
the status of marriage...the dower ranks asa debt, and the wife 
is entitled, along with other creditors, to have it satisfied on the 
death of the husband out of his estate. Her right, however, is no 
greater than that of any other unsecured creditor, except that if she 
lawfully, with the express or implied consent of the husband, or his 
other heirs, obtains possession of the whole or part of his estate, to 
satisfy her claim with the rents and issues accruing therefrom, she 
is entitled to retain such possession until it is satisfied. This is 
called the widow’s lien for dower, and this is the only creditor’s 
lien of the Mussalman law which has received recognition in the 
British Indian Courts and this Board. 


‘“‘When a widow is allowed to take possession of her husband’s 
estate in order to satisfy her dower debt with the income thereof, 
it is either on the basis of some understanding as to the conditions 
on which she should hold the property, or on no understanding. If 
there is an agreement, express or implied, that she should not be 
entitled to claim any sum in excess of her actual dower, she must 
abide by its terms. But where there is no such understanding, and 
a claim is made as in the present case, the question arises whether, 
on equitable considerations, she should not be allowed some 
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reasonable compensation, not only for the labour and responsbility 
imposed on her for the proper preservation and management of 
the estate, but also for forbearing to insist on her strict legal right 
to exact payment of her dower on the death of her husband.”’ 


The claim of the widow for dower does not entitle her to a 
charge on any specific property of her deceased husband. The 
widow is entitled to retain the possession, if she is in possession of 
_ the property of her deceased husband, having, lawfully and with- 
out force or fraud, and obtained such possession in lien of her 
dower. The right to retain possession of the property does not 
confer on the widow a title to it. The right of retention is a 
substantive right and comes into existence on dissolution of 
marriage by divorce or death (Narayana Aiyar Vs.. Biyari Bibi 45 
Mad. 103). 


There is a conflict of opinion whether it is necessary to entitle 
the widow to retain possession of her husband’s property, the 
property should have been obtained ‘with the express or implied 
consent of the husband or his other heirs’, The Bombay and 
Madras High Courts have held that no such consent is necessary. 
But the Galcutta, Patna High Courts have held that the consent of 
the deceased husband or his heirs is necessary. The Allahabad 
High Court has also held that such consent is necessary. 


Ifthe widow was in possession of her husband’s property in 
his life time and continues in possession after his death, it is 
presumed that her possession has been lawfully obtained in lieu of 
dower. ‘The widow who is in possession of her husband’s estate in 
lieu of her dower, cannot exclude the other heirs of her husband 
from possession and they are also entitled to joint possession with 
her; 


Right of retention and Mortgage, The right of a 
Mohammedan widow obtaining possession of her husband’s estate 
peaceably and without force or fraud to retain possession till her 
dower debt is paid is different from the mortgage. In the case of 
a mnortgage the mortgage takes and retains possession under an 
agreement made between him and the mortgagor. The 
Mohammedan widow, possession is not founded on any agreement 

or the bounty of the deceased husband, 


In Bebee Bachun’s case, the appellant (widow) having 
obtained actual and lawful possession of the estate under a claim 
to hold them as heir for her dower, their Lordships of the Privy 
Council were of the opinion that she is entitled to retain that 
possession until her dower is satisfied... It is not necessary to say 
whether this right of the widow in possession is a lien in the strict 
sense of the term, although no doubt the right is so stated ina 
judgment of the High Court in the case of Ahmed Hossein Vs. 
Mst. Khodeja (1868) 10 W.R. 369, Whatever the right may be 
called, it appears to be founded on the power of the widow, as a 
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creditor for her dower, to hold the property of her husband, of 
which she had lawfully and without force or fraud, obtained 
Possession, until her debt is satisfied, with the liability to account, 
to those entitled to the property, subject to the claim for the profits 
received.’ : 


The right of retention of possession does not give the widow 
any title to the property and it enables her only to retain possession 
of the property, of which she has obtained possession. ‘Ihe title of 
the property vests in the heir, including of course, the widow. 
Therefore, a Mohammedan widow who is in possession of her 
husband’s property in lieu of dower debt, cannot mortgage her 
right in the property. 


The heirs of her husband are entitled to have accounts from 
the widow in possession of her husband’s estate in lieu of dower, 
for the rents and profits received by her out of the estate. But she 
is entitled to have compensation for forbearing to enforce her right 
to the dower debt. 


The widow who is in possession of her deceased husband’s 
estate, has no right to alienate the property by sale, mortgage, gift 
or otherwise. If she alienates the property, the alienation is valid 
to the extent of her own share in the property. ‘The alienation does 
not affect the shares of the other heirs of her husband. 


The widow remains entitled to retain possession, if she does 
not part with it. If she delivers possession to the alienee, the other 
heirs becomes entitled to recover the possession from the alinee, 
without payment of their proportionate share of the dower debt. 
The widow will also not be entitled to take back her possession, 
because she lost her right to hold possession, by delivering the 
possession. Ifthe widow alienates the property without delivering 
the possession of the property, then the heirs of her deceased 
husband are entitled to a declaration that the alienation does not 
bind their shares, but in this case they cannot recover possession of 
their shares. 


Right of retention, whether heritable and transferable. 
There is conflict of opinion whether the right of widow to hold 
possession in lieu of dower is transferable and heritable ? One view 
as expressed in Muzaffar Ali Vs. Parbati (1907) 29 All. 640, is that 
the right of retention is a personal right and it cannot be trans- 
ferred by sale, gift or otherwise, nor can it pass to her heirs on 
her death. ‘he other view is that the right of retention is property 
and is heritable [Azizullah Vs. Ahmad (1885) 7A 11°353]. It has 
also been held that the right of retention is both transferable and 
heritable (Ali Baksh Vs. Allahabad (1910) 32A All 551). The Privy 
Council also expressed doubt whether a widow can transfer either 
the dower debt or the right to hold possessicn. (Maina Bibi Vs. 
Chaudhri Vakil (1925)52 I.A. }45). The Bombay and Mysore High 
Courts are of the opinion that the right of retention is transferable 
but the Patna High Court has held that it is nct transferable. 
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The right of widow for suit for possession, who is 
dispossessed. The widow who is in possession of her husband’s 
estate under a claim for her dower, is wrongfully deprived of her 
possession, she is entitled to file a suit for recovery of possession. 
The suit for recovery’ of possession should be made within six 
months from the date of dispossession in case property is immov- 
able. In case of movable property, the suit should be brought 
within three years from the date on which she is dispossessed from 
the property. 


Kharch.i-Pandan, Kharch-i-pandan is an allowance to the 
wife for betel box expenses in the families of rank. This allowance 
is also called as allowance for mewakhori. In the families of rank, 
a personal allowance is fixed for the ladies depending upon the 
means and status of the parties. The Kharch-i-pandan is payable 
to the wife so long as she lives with her husband and she can spend 
the same without any control of the husband. The Kharch-i- 
pandan can be fixed by the respective parents, when the parties 
are minors. In Nawab Khaja Muhammad Khan Vs. Husaini 

Begum 37 I.A. 152, the father of the minor husband agreed to 
pay a certain specified sum of money in consideration of the 
marriage to meet the expenses of the wife charged some of his 
properties for the payment thereof, the wife was held to be entitled 
to sue under the contract, even though she was not a party to the 
agreement, being beneficiary. 


The Kharch-i-pandan has nothing to do with the dower, and 
this allowance cannot be regarded as payments towards satisfac- 
tion of dower debt. Similarly payments as present made by a 
Mohammedan husband to his wife during his life time cannot be 
regarded as payment made towards satisfaction of dower debt. 
The maximum debitor non-praesunitur donore has no application 
between husband and wife. 
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Divorce (Talaq) 


Divorce in the literal sense means ‘the taking of any tie or 
restraint’. Divorce or talaq in legal sense means the dissolution of 
marriage tie of husband and wife. Talaq may be effected by the 
act of the parties, or by operation of law or by a judicial order of 
separation, or it may be annulment. Any husband who is of sound 
mind and has attained puberty may divorce his wife whenever he 
desires without assigning any reason, as her mere whim or caprice. 


The contract of marriage under the Mohammedan law may be 
dissolved in any of the following ways : 
1, By the death of the husband or wife. 
2. By the act of the parties. 
(a) By the husband 
(1) Talak 
[ Ahsan 


(1) Talak-us-Sunnat | 
Hasan 


Triple Divorce 
(2) Talak-ul-Biddat 
Irrevocable divorce 


(b) By the wife 
Talak e-Tafwid 
(c) By mutual consent 


(1) Khula 

(2) Mubarat 
(d) By Judicial Process 

(1) Impotency of husband. 
(2) Lian 

(3) Ila 

(4) Zihar 


(5) Grounds mentioned in Sec. 2 of the Dissolution of 
Muslim Marriage Act, 1939. 
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The different modes of divorce may be represented by means 
of the table below : 


Dissolution of Marriage 


Death of a spouse Divorce 
‘oS! ae. ll ll 
By the husband By the wife By mutual Judicial 
(Talaq) (Talak-i-Tafwid) consent Divorce 
| 
| f gai) 
| Khula Mubarat 
: | 
f ) 
Talak-us-sunnat Talak-ul-Biddat 
aoe ee 
| oO a. 
Talak: Absan Talak-Hasan 
ieee OE 
Impotency Lian Via Zihar Grounds mentioned 


in Sec. 2 of the dis- 
solution of Muslim 
Marriage Act, 1939 


The various modes of divorce may be studied in detail : 


1. Talak. Talak means the repudiation of the wife by the 
husband in exercise of his powers conferred to him by the 
Mohammedan law. Any Mohammedan of sound mind, who has 
attained puberty, may divorce his wife whenever he desires without 
assigning any reason (Ahmad Kasim Vs. Khatun Bibi (1932) 59 
Cal. 833). 


There is no particular form of words prescribed for effecting 
atalaq. The words should be express or well understood by which 
a clear intention on the part of the husband to dissolve the 
marriage should be proved. Under the Sunni law, the presence of 
witnesses is not necessary in pronouncing the talaq, but Shia law 
requires that the talaq should be prounounced in the presence of 
two witnesses in order to effect the divorce. 


Under the Shia law, there should be for conditions essential 
to the capacity of pronouncing a valid talaq 

(1) That the husband should have attained majorily. 

(9) That he should be sane and possess of sound under- 
standing, 

(3) That he should actof his own free consent. 
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(4) That there should be a distinct intention to dissolve the 
Marriage tie. 


A divorce may be pronounced so as to take effect on the hap- 
pening of a future event. In Bachcho Vs. Bismillah (1936) All. 
L.J. 302, the husband agreed to pay maintenance within a specified 
time to his wife, failing which the writing was to operate as a di- 
vorce. It was held that when the husband made default in pay- 
ment of maintenance, the writing took effect as a valid talaq. 


The talak may be pronounced in the absence of the wife, but 
it should be communicated to her, because her alimony may conti- 
nue till she is informed of the divorce. The divorce becomes effec- 
tive for the purposes of dower only on the receipt of communication 
of the pronounement of talaq to the wife. 


The talaq may be oral or in writing. A husband may effect a 
divorce by words of mouth. There is no particular form of words 
or expression prescribed for pronouncing a talaq. If the words 
pronouncing talaq are express or well understood as implying di- 
vorce, no proof of intention is necessary. In Furzund Hussesin Va. 

Janu Bibee (1878) 4 Cal. 585, a husband pronounced the word 
‘talaq’ before a family council and this was held to be invalid as 
the wife was not named. The court while econsidering the words 
pronounced by the husband should look to the intention of the hus- 
band, than the form. | 


The Sunni law provides that a talaq may be effected by writ- 
ing. A talaqnama may be recorded of the oral talaq, or it may be 
the deed effecting the divorce. The talaqnama should be executed 
in the presence of kazi or the wife’s father or of other witnesses. 


The talaqnama should be properly supercribed and should 
bein the customary form. ‘The deed in customary form manifest 
the intention to divorce. If the talaqnama was in customary form, 
then it would be operative without proof of intention. But if the 
deed is in the form of declaration not addressed to the wife or anv 
other person, it will be effective on proof of intention to divorce. 
The talaqnama in the customary form takes effect immediately, 
even though it has not been brought to the notice of the wife. The 
talaqnama should be communicated to the wife within a reason- 
able time. The talaqnama becomes effective for the purposes of 
of dower only when communicated to the wife, therefore, limitation 
under Art. 104 for the wife’s suit for deferred dower runs 
from the time when the divorce comes to the notice of the wife, 


Under the Shia law, the ta’aq should be pronounced orally in 
the presence of two competent witnesses, A talaq communicated 
in writing is not valid, unless the husband is physically incapable of 
pronouncing it orally (Baillie II 113-114, 117), 
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Different modes of talaq. A talaq may be effective in any 
of the following ways. 


1. Talak ahsan. This form of divorce consists of a single pron- 
ouncement in one sentence made during a tuhr (period between 
menstruations) following by abstinence from sexaul intercourse for 
the period of iddat. On the lapse of the term of three tuhrs, the 
talak becomes irrevocable. 


Hedaya describes it as the method of divorce most approved 
because the companions of the Prophet approved of it and 
secondly because the husband can revoke the divorce during iddat 
period. 


If the marriage has not been consummated, a talak in the 
Ahsan form may be pronounced even if the wife is in her menstrua- 
tion, Where the wife is not subject to menstruation, the require- 
ment of a declaration during a tuhr is not applicable. The requir- 
ment of talaq during the tuhr applies only to an oral talaq and not 
In writing. 


2. Talaq Hasan. In talaq hasan, the husband successively 
pronounces divorce three times during consecutive periods of purity 
(tuhr). Ifthe wife is under menstruation, the first pronouncement 
should be made during a period of ‘Tuhr’, the second during the 
next ‘Tuhr’ and the third during the succeeding ‘Tuhr’. If the 
wife is not under menstruation, the pronouncement should be 
made during the successive interval of 30 days. The sexual 
intercourse should not take place during these _ periods of 
Tubr. The talaq becomes effective on the last pronounce- 
ment. 


3. Talak-ul-Biddat. This consists of the pronouncements 
made either in one sentence, made during a single tuhr either in 
one sentence or in separate sentences for example ‘I divorce thee 
thrice’ or ‘I divorce thee, I divorce thee, I divorce thee’. It may 
also be made by a single pronouncement made during a tuhr clearly 
indicating an intention irrevocably to dissolve the marriage for 
example ‘I divorce thee irrevocably’. 


Talaq under compulsion or intoxication or in jest, 
Under the Hanafi law, a talaq given bya man under compulsion 
is valid. Therefore, the talaq given by the husband to please his 
father or family members, inspite of the fact that the husband did 
not intend to do so was held to be valid. But under the Shia law, 
the talaq under compulsion is not valid. 


Divorce given under the influence of intoxication is valid 
according to Hanafi law, but the same is not recognised under the 
Shia law. Even under the Hanafi law, if the husband was 
intoxicated under a compulsion or from necessity, there is no 


divorce. 
Talaq in jest or by mere slip of tongue is valid, 
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Prof. Anderson while commenting on Talaq-ul-Biddat has 
observed as follows : 


“As the law now stands in India, a formula of divorce uttered 
by a Hanafi husband under compulsion, intoxication, or the influe- 
nce of such rage as deprives him of self control, is regarded as valid 
and binding-although legislation, based on authorities in the other 
schools of law which are of unquestionable repute, has been intro- 
duced in one after another of the Muslim countries to ensure that 
this ‘dominat Hanafi opinion’ should no longer be followed by the 
courts. Reforms to ensure that formulae of repudiation pronounced 
merely as an oath or threat should also be regarded as of no _ legal 
effect, and that the ‘‘triple’’ divorce when pronuonced on one and 
the same occasion should be regarded as only a single (and _there- 
fore revocable) divorce, have also been widely accepted in Muslim 
countries. These find their juristic justification partly in tho dicta 
of jurists of the past, both Sunni and Shia; partly in the statement 
that the triple formula when pronounced on one and the same 
occasion counted as a single repudiation in the time of Prophet of 
Islam and his first successor, and that it was only in the time of 
Umar that this was changed with the intention of restraining hus- 
bands from an increasing common abuse ; and partly on the broad 
grounds that these practices represent manifest evasions of the 
spirit, if not the letter of the Islamic reforms introduced as these 
were to ensure that a husband would have a reasonable opportunity 
to think better of, and retract a formula of divorce uttered in the 
heat of the moment. ' 


Even so, these reforms do nothing whatever, to restrain a hus- 
band who is determined to divorce his wife from doing so, however 
unjustified his action may be. More recent legislation in some 
Muslim countries, therefore, often introduces one or more three 
further reforms. ‘The first empowers a court to compe! a husband 
who repudiates his wife without adequate reason to pay her some 
financial compensation in addition to such maintenance as may be 
due to her. The second insists that no formula of divorce pronoun- 
ced outside a court of law, and before any attempt has been made 
to reconcile the parties, will be legally recognised...... the third, 
which is uptil now peculiar to Iran, not only prescribes that no 
divorce may be effected before a certificate of impossibility of re- 
conciliation has been granted, but also enacts that such a certificate 
will in no case be issued unless the request for this certificate is 
based on one of a list of permissible reasons for divorce.”’ 


When talak becomes Irrevocable 


1. A talak in the ahsan mode becomes irrevocable and com- 
plete on the expiration of the period of iddat. 


2. Atalakin the hasan mode becomes irrevocable and 
complete on the third pronouncement, irrespective of the iddat. 
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3. ‘Talaq-ul-bidat becomes irrevocable immediately on its 
pronouncement irrespective of the iddat. 


4. A divorce in writing becomes irrevocable on its execution, 
unless a different intention appears from the talaknama. 


In a Bombay case, in a Hanafi Mohammedan executed a talak- 
nama which ran as follows. As on account of some disagreement 
between us there has arisen some ill-feeling, I, the declarant, appear 
personally before the kazi of my free will, and divorce Sarabai, my 
wife by nika, by one bain-talaq and renounce her from the state of 
being my wife. 


It was observed that this talaknama is decisive, it describes 
the divorce as talaq-ul-bain and emphatically declares that all rights 
and liabilities between Adam and plantiff as husband and wife 
have ceased and determined. There is ample authority in the 
books for the view that such a writing, even though not communi- 
cated to the wife, effects an irrevocable divorce as from the date of 
the document. 


2. Talaq-e.-Tafweez. The power to give divorce belongs 
to the husband, but he may delegate this power to the wife or toa 
third person, either absolutely or conditionally. Such a delegation 
of power is called ‘“Tafweez’’ 


Baillie defines it as ‘The husband may in person repudiate his 
wife, or he may delegate the power of repudiating her to a third 
party, or even to a wife. When a man has said to his wife ‘Repudiate 
thyself’, she can repudiate herself at the meeting, and he cannot 
divest her of the power’’. 


A Mohammedan may enter into an agreement with his wife, 
before, or after marriage, that the wife should be at liberty to 
divorce herself in specified contigencies, provided the conditions are 
of areasonable nature and are not opposed to the policy of the 
Mohammedan law. The wife may repudiate herself in the exercise 
of the power at any time, if such contingency happens. ‘The power 
delegated to the wife cannot be revoked later on. 


A husband entered into an agreement with his wife by which 
it was provided that the husband should pay Rs. 400 for her dower 
on demand, that he should not beat or ill-treat her, that he should 
allow Bto be taken to her father’s house four times a year, and 
that if he committed a breach of any of the conditions, the wife 
have the power of divorcing herself from her husband. After 
sometime, the wife divorced herself from her husband alleging 
cruelty and non-payment of dower. The husband used the wife 
for restitution of conjugal rights. It was held that the conditions 
in this case are all of a reasonable nature and not opposed to the 
policy of Mohammedan law. ‘Therefore, the divorce will be valid 
and the husband is not entitled to restitution of conjugal rights 
(Hamidoolla Vs. Faizunnissa (1882) 8 Cal. 327). 
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When the wife was empowered to give divorce on the happen- 
ing of certain contingencies, then the mere happening of the con- 
tingency is not sufficient. The wife to whom power has been 
delegated, should establish that events entitling her to exercise her 
option have occurred and she had actually exercised her option. 


The talaq-e-Tafweez has been classified into three classes by 
Ameer Ali as follows : 


1. Ikhtiar—Giving the wife the authority to talaq herself. 
2. Amr-bayed—Leaving the matter in the wife’s own hand. 
3. Mashiat-—Giving the wife the option to do what she likes. 


The husband who has delegated the power to pronounce the 
talaq to his wife, can himself avail the right to pronounce the 
talaq. 


Talak when marriage solemnized in England according 
to English Law. A civil marriage, solemnized at the Registrar’s 
office at London between a Mohammedan domiciled in India and 
an English woman residing in England, cannot be dissolved by the 
husband handing to the wife a talaqnama. If the wife subsequen- 
_ tly embraces Islam, the marriage may be dissolved by talaq. 


3. Khula, Khula has been defined by their Lordship of the 
Judicial committee in Moonshee Buju-ul-Raheem Vs. Luteefutoonissa 
8 MIA 395 as “A divorce by Khula is a divorce with the consent 
and at the instance of the wife, in which she gives or agrees to give 
a consideration to the husband for her release from the marriage 
tie. It signifies an arrangement entered into for the purpose of 
dissolving a connubial connection in lieu of compensation paid by 
the wife to her husband out of her property.”’ 


Under the Shia law, the four conditions are necessary for 
effectuation of a valid talaq for the performance of Khula : 
|, The husband must be adult. 
2. The husband must be sane. 
3. The husband must have free consent. 
4, The husband must have the intention. 


But under the Sunnia law, the two conditions are necessary to 
effectuate a valid talaq : | 


1. The husband must be adult, 
3. The husband must be sane. 


If the wife agrees to pay something or give something by way 
of consideration for her release, but fails to pay the same, then the 
husband is not entitled to sue for restitution of conjugal rights but 
he is entitled to claim the release of dower ‘or to sue her for any 
money or property due under the agreement. 
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The divorce in the case of Khula becomes complete at the 
moment when the husband repudiates the wife. As soon as offer 
for Khula is accepted, it becomes an irrevocable divorce and the 
wife is bound to observe iddat. 


4, Mubarat, A divorce by Mubarat is mutual and both 
the side desires a separation. The offer ina mubarat divorce may 
proceed from the wife, or it may proceed from the husband, but 
once it is accepted, the dissolution is complete and it operates asa 
talaq-i-bain. 


Distinction between Khula and Mubarat, 1. In Khula, 
the offer is made by the wife and is accepted by the husband, in 
Mubarat, the husband or the wife may make an offer and the other 
may accept it. 


2. In Khula, the aversion is on the side of the wife, while in 
Mubarat, there is mutual aversion. 


3. Khula is the redemption of marriage while Mubarat is a 
mutual release from it. 


_ 4. In Khula, there is a consideration which passes from the 
wife to the husband, while in Mubarat the question of consideration 
does not arise. 


Judicial Divorce. Before the passing of Indian Shariat Act, 
1937, the wife could file a suit for divorce on any of the following 
grounds : | 


1. Option of puberty, When the minor girl is contracted 
in marriage by the guardian for marriage, the minor is entitled to 
repudiate the marriage on attaining puberty. Ifthe marriage of 
minor had been contracted by her father or grandfather she had no 
right to repudiate the marriage after attaining the age of puberty. 
The right to repudiate marriage has to be exercised as soon as the 
minor attains puberty. Where the right had not been exercised for 
fully a year after the plaintiff had reached the age of puberty, she 
had lost the option given to her. 


2. Impotency of the husband, Mohammedan law defines 
Impotent person as one who is unable to have connecticn with a 
woman, though he has the natural organs, and a person who is able 
to have connection with and enjoyed woman, but not with a virgin, 
or with some woman but not with others, whether the disability be 
by reason of disease or weakness, or original constitution, or 
advanced age, or enchantment, is still to be accounted impotent 
with respect to her with whom he cannot have connection 


(Baillie). 

Under the Mohammedan law, if a woman files a suit for 
separation on the ground of impotency, the suit is to be adjourned 
for a year, if the fact whether the woman is an enjoyed woman or a 
virgin is disputed. After the expiry of that year, it should be 
alleged by the woman that she is still a virgin, If she so alleges, 
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then the inspection of the woman should be ordered and if it is 
declared that she is an enjoyed woman, the word of her husband is 
to be taken with his oath; but if it is declared that she is still a 
virgin, then her word as to non-intercourse is to be received with- 
out oath, Ifthe husband consummate the marriage in the interval, 
the suit of the wife is liable to be dismissed. If he fails in his 
marital obligation, the wife is entitled to a divorce. The wife should 
allow full access to her husband at all reasonable times, whether 
she is living in the house of her parents or elsewhere during the 
year. 


3. Lian. If a husband who has attained majority and is of 
sound mind, makes a charge of adultery against his wife, the wife 
is entitled to claim a judicial divorce on the ground that her 
husband has falsely charged her with adultery. Under the 
Mohammedan law, when a man charges his wife with adultery or 
disavows the parentage of a child born in wedlock, the wife may 
call him to retract the charge or to confirm it by oath with an 
imprecation invoking curse of God upon him if he wasa liar. The 
wife was then called upon by the Kazi, to admit the truth of the 
imputation or to deny it on oath coupled with an imprecation 
invoking the curse of God upon her if the charge be true. Upon 
taking oath by the wife, the Kazi must believe her and pronounce a 
separation between the parties. 


Their Lordship of Allahabad High Court observed in Tufail 
Ahmad Vs. Jamila Khatoon (1962 ALJR 971) as follows : 


: ‘Lian, according to us, are testimonies confirmed by oaths 
on both sides, referring to a curse on the part of the man, which is 
a substitute for the hudd-col-kuzf, of specific punishment of scandal, 
and for ghuzub or wrath on the part of the woman, which is a 
substitute for the hudd-coz-z-ina or specific punishment of adultery. 
Though a man should have slandered his wife several times, only 
one lian is incumbent on him. And all are agreed that lian is to 
be taken between spouses only once. It does not admit of 
forgiveness, or release, or composition ; so that, if the wife should 
forgive her husband before the matter is brought before the Judge, 
or should enter into a composition, with him for property, the 
composition would not be valid, and she would be liable for 
restitution of the amount received in exchange, and might still 
demand the lian. Neither does it admit of legacy, and if one of 
the parties should appoint an agent for lian, the appointment would 
not be valid, though an agency for proof is lawful, according to 
Aboo Hanifeea and Mohammed. 


The cause for lian is a husband’s scandalizing his wife in 
such a manner as would call for the inflication of hudd, if the 
parties were strangers to each other, though it induces only lian 
between married persons. 


“The legal effect of lian, as soon as it has passed between the 
parties, is to render sexual intercourse between them, and all excite- 
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ment to it, unlawful ; but a separation is not effected by the mere 
lian. So that if the husband should repudiate his wife while in this 
condition by an irrevocable repudiation it would take effect ; or if 
he should retract, by declaring that he lied, intercourse would 
again become lawful without a renewal of the marriage.”’ 


The Allahabad High Court has observed in Rahiman Bibi JVs. 
Fazal (ILR 48 All. 834) as follows : 


“Tt is further contended on his behalf that after it was proved 
that he had made accusation an opportunity should have been 
given to him either to retract his accusation or to substantiate it. As 
stated above, the defendant from the very outset admitted that he 
did not undertake to prove her adultery. Hecould not, therefore, 
expect that another option would be given to him to prove sucha 
charge. The so-called retraction came after the evidence was 
closed. Even assuming that under the old procedure of the 
Mohammedan law the qazi had to give the husband a fresh option 
to retract after it had been established by evidence that'his denial of 
it was false, it may be doubtful how far that rule of procedure can 
be now applicable to a case where both parties have gone to trial 
only on the question whether an accusation was or was not made, 
and the retraction did not come till after the close of evidence.”’ 


Other grounds. Tyabji has specified the grounds on which 
the marriage may be annulled by the wife under the Shia and 
Shafei law: 

1. When the husband, was insane, whether or not he has 
lucid intervals, and whether it comes on before or after marriage 
and whether before or after consummation. 


2. The husband was a eunuch prior to the marriage. 


3. The husband was impotent with reference generally to 
all women, whether it comes on, before or after the marriage 
contract ; provided that the marriage has never been consummated. 


Grounds under the Indian Shariat Act, 1937. The Indian 
Shariat Act, 1937 recognises the right of the wife to obtain divorce 
on two more grounds, #.¢. ila and zihar. 


(i) Ila. When the husband who has attained majority and 
is of sound mind, abstains from sexual intercourse with his wife 
for a period of not less than four months pursuant to a vow uncer- 
taken by him, he is said to make ‘Ila’. After the termination of 
the fixed period of abstinence, the marriage is dissolved irrevocably. 
Under the Shafi law, a judicial decree is essential to confirm the 
ila separation, while under the Hanafi law, the order of the court 


is not necessary. 


Essentials of Ila 


1. The husband should be of sound mind and must have 
attained majority. 
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2. He must swear by God or take a vow. 


3. The swearing or taking a vow should be regarding not 
having sexual intercourse with his wife for four months or more. 


The ila can be cancelled by the resuming of sexual intercourse 
by the husband within the period of four months or a verbal 
retraction of the swearing of. Ila is not in practice in India. 


(is) Zihar, Ifthe husband compares his wife to his mother 
or any other female within prohibited degrees, the wife has a right 
to refuse herself to him until he has performed penance, In default 
of expiation by penance the wife has the right to apply for a judicial 
divorce. (Mulla) 


The declaration of zihar does not of itself terminate the 
marriage tie. But sexual intercourse becomes unlawful and the 
husband is rendered liable to expiation by penance. The wife 1s 
entitled to claim judicial separation if the husband persists in 
wrong doing. The penance prescribed by law is by doing the 
following acts : 


(t) freeing a slave. 

(it) fasting for two months. 
(iit) feeding sixty poor persons. 
(tv) to distribute alms. 


According to Hedaya, if the husband declares that in making 
the comparison his intention was only to show respect to his wife, 
then an expiation is not, necessary. The Shia law requires the 
presence of two witnesses when any injurious assimilation is made 
to the wife. : 


The Dissolution of Muslim Marriage Act, 1939. The 
Dissolution of Muslim Marriage Act was passed to consolidate and 
clarify the provisions of Muslim law relating to suits for dissolution 
of marriage by women married under Muslim law and to remove 
doubts as to the effect of the renunciation of Islam by a married 
Muslim woman on her marriage tie. The reasons and objects of 
the Act were as follows : 


‘There is no provision in the Hanafi Code of Muslim law 
enabling a married Muslim woman to obtain a decree from the 
courts dissolving her marriage in case the husband neglects to 
maintain her, makes her life miserable by deserting or persistently 
il-treating her or certain other circumstance. The absence of such 
a provision has entailed unspeakable misery to innumberable 
Muslim women in British India, the Hanafi jurists, however, have 
clearly laid down that in cases in which the application of Hanafi 
law causes hardship, it is permissible to apply the provisions of the 
Maliki, Shafei or Hanbali law. Acting on this principle the Ulemas 
have issued Fatawas to the effect that in cases enumerated in 
Clauses 3 Part A of this Bill, a married Muslim woman may obtain 
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a decree dissolving her marriage. A lucid exposition of this 
principle can be found in the book called ‘Heelat-un-Najeza’ 
published by Maulana Ashraf Ali Sahib (Thanvi) who has made an 
exhaustive s:udy of the provisions of Maliki Law which under the 
circumstances prevailing in India may be applied to such cases, 
this has been approved by a large number of Ulema who put their 
seals of approval on the book. | 


As the courts are sure to hesitate to apply the Maliki law, to 
the case of a Muslim woman, legislation recognising and enforcing 
the above-mentioned principles is called for in order to relieve the 
sufferings of countless Muslim women.”’ 


The Act came into force on 17 March, 1939. It lays down 
the following grounds of divorce : 


1. Whereabouts of the husband have not been known for a 
period of four years. 


2. Neglect or failure of the husband to provide for her 
maintenance for a period of two years. 


3. Sentence to imprisonment to husband for a period of 
seven years or upwards. 


4. Failure of performing marital obligations without reason- 
able cause for a period of three years. 


5 The impotency of the husband at the time of marriage. 


6. Insanity of the husband for a period of two years or 
suffering of husband from leprosy or a virulent veneral disease. 


7. Repudiation of marriage by the girl after attaining the 
age of eighteen years. 


8. Cruelty of the husband. 


Absence of Husband, The Muslim woman is entitled to 
obtain a decree for the dissolution of her marriage, if the where- 
abouts of the husband have not been known for a period for four 
years. The decree in such cases takes effect after a period of six 
months from the date of such decree. If the husband appears 

either in person or through an authorised agent within the period 
of six months and satisfies the court that he is prepared to perform 
his conjugal duties, the court may set aside the decree. 


In a suit for dissolution of marriage, on this ground : 


(a) The names and addresses of the persons who would have 
been the heirs of the husband under Muslim law if he had died on 
the date of the filing of the plaint shall be stated in the plaint. 


(b) Notice of the suit shall be served on such persons, and 


(c) Such person shall have the right to be heard in the suit ; 
provided that paternal uncle and brother of the husband, if any, 
shall be cited as party even if he or they are not heirs (Sec. 3). 
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Failure to provide maintenance. The wife is entitled to 
obtain a decree for the dissolution of her marriage if the husband 
has neglected or has failed to provide for her maintenance for a 
period of two years. 


In A. Yusuf Vs. Sowramma AIR 1971 Ker. 261, a girl of 15 
years was married to the appellant defendant, who was twice of 
her age. She lived in her husband’s house for a period of one 
month, and then went back to her parents and lived separately 
for over two years, The appellant failed to maintain his wife 
during this period, but he was willing and anxious to keep her with 
him. The decree of dissolution of marriage was upheld on the 
ground that under Section 2(it) of the Act, the wife can sue for 
dissolution on the ground that she has not been maintained. , 


If the husband cannot provide maintenance due to poverty, 
failing health, loss of work, imprisonment or due to any other 
cause, then even the wife is entitled to the decree of dissolution of 
marriage. But if the wife refuses to live with her husband without 
any lawful excuse or otherwise wilfully fails to perform her martial 
duties, she has no right to claim maintenance from the husband. 


The husband cannot be said to have neglected or failed to 
provide maintenance for his wife unless the general Mohammedan 
law he was under an obligation to maintain her (Fazal Mahmud 
Vs. Ummatur Rahim A.I.R. 1949 Peshawar 7). 


The Act makes no distinction between a poor wife and a rich 
wife, If the wife has independent means of her own, then even 
she is entitled to get maintenance from her husband, and if the 
husband has failed to maintain her wife, for a period of two years, 
she is entitled to dissolution of marriage, (Said Ahmad Vs. Sultan 
Bibi (43) A. Pesh 73). 


In Abbobaker Haji Vs. Mamu Koya 1971 KLT 663, it was 
hela that a judicial divorce may be granted in India under 
Sec. 2(¢+) by the Act on the ground that a husband has ‘neglected’, 
or ‘failed’ to provide maintenance for his wife even in circumstances 
in which he ts under no legal duty to support her. It appears to be 
‘an wholly unjustifiable interpretation of the statute’ and amounts 
to an extension of the grounds on which an unhappy wife may 
obtain a judicial divorce in Irdia. 


Imprisonment of husband, The wife is entitled to obtain 
a decree for the dissolution of her marriage if the husband has 
been sentenced to imprisonment for a peri-d of seven years or 
upwards. Decree on this ground can be passed only when the 
sentence has become final, 


Failure to perform marital obligations, The wife is 
entitled to obtain a decree for the dissolution of her marriage if 
the husband has failed to perform without reasonable cause his 
martial obligations for a period of three years. 
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Impotence of husband. The married Muslim woman is 
entitled to obtain a decree for dissolution of her marriage if the 
husbaad was impotent at the time of the marriage and continues 
to be so, but before passing a decree on this ground, the court 
shall on application by the husband, make an order requiring the 
husband, to satisfy the court within a period of one year from 
the date of such order that he has ceased to be impotent, 
and if the husband so satisfies the court within such period, no 
decree shall be passed on the said ground. 


Insanity of husband, The wife is entitled to obtain a 
decree for dissolution of her marriage if the husband kas been 
insance for a period of two years or is suffering from leprosy or a 
virulent veneral disease. 


Repudiation of marriage by wife, The wife is entitled to 
obtain a decree of dissolution of her marriage, if she having been 
given in marriage by her father or other guardian before she 
attained the age of fifteen years, repudiated the marriage before 
attaining the age of eighteen years, provided that the marriage has 
not been consummated. 


Before the passing of the Act, the marriage contracted for a 
minor by any guardian other than the father or father’s father 
could be repudiated by the minor, The marriage contracted by 
the father or father’s father could only be repudiated, if the father 
or father’s father has acted fraudulently or negligently or the 
contract is to the manifest disadvantage of the minor, But after 
passing of the Act, there is no difference in the repudiation of 
marriage, performed by the father or other guardian. The Lahore 
High Court is of the opinion that the decree of court is not 
necessary to invalidate the marriage, which has been repudiated by 
the wife, but the Madhya Pradesh High Court has held that a 
decree of the court is necessary for the separation of the parties. 


Cruelty of husband. The wife is entitled to a decree 
for the dissolution of her marriage, if the husband treats her with 


cruelty that is to say. 


(a) habitually assults her or makes her life miserable by 
cruelty of conduct even if such conduct does not amount to 
physical ill-treatment, or 

(b) associates with women of evil repute or leads an infamous 
life, or 

(c) attempts to force her to lead an immoral life, or 

(d) disposes of her property or prevents her exercising her 
jegal rights over it, or 

(ce) obstructs her in the observance of her religious profession 
er practice, or 
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(f) if he has more wives than one, does not treat her equi- 
tably in accordance with the injunctions of the Quran. 


Grounds of dissolution recognised by Mohammedan 
law. The wife is entitled to a decree of judicial divorce on any 
ground which is recognised as valid for the dissolution of marriages 
under Muslim law. 


Effect of Apostasy in Marriage, Before the passing of the 
Dissolution of Muslim Marriage Act, 1939, apostasy from Islam 
of either party to marriage operated as a complete and immediate 
dissolution of the marriage (Amin Beg Vs. Saman (1910)33 All 
90). 

Section 4 of the Dissolution of Muslim Marriages Act, 1939 
provides that the renunciation of Islam by a married Muslim woman 
or her conversion to a faith other than Islam shall not by itself 
operate to dissolve her marriage, but she may obtain a decree for 
the dissolution of her marriage on any of the grounds mentioned » 
in Sec. 2 after such renunciation, or conversion. This rule shall 
not apply to a woman converted to Islam from some other faith 
who re-embraces her former faith. For example, Suman is a Hindu 
lady who embraces Islam and married Mohd. Ismail, a Muslim. 
Suman then re-embraces Hinduism. In this case, the marriage 
of Suman with Mohd. Ismail is dissolved. 


The apostasy of husband would ipso facto dissolve the 
marriage. Ameer Ali says that ifa Christian or Jew (or anybody 
else following a Divine book) embraces Islam, his marriage with 
his Christian or Jewish wife is not dissolved. It will be dissolved 
if the wife belongs to a non-scriptural religion, i.e. Hinduism, 
Buddhism, 


LEGAL EFFECTS OF DIVORCE 


The following legal effects arise from the completion of 
divorce : 


1. The sexual intercourse between the civorced couple 
becomes unlawful after the divorce has become irrevocable. The 
offspring of such an intercourse will be illegitimate. 


2. If the marriage was consummated, the wife may marry 
another husband after the completion of her iddat. If the 
marriage was not consummated, then she may marry immediately. 


If the husband had four wives at the date of divorce including 
the divorced wife and the marriage with divorced wife was 
consummated, he may marry another woman after completion of 
the period of iddat of the divorced wife. 


3. The wife becomes entitled to get the dower, both prompt 
and deferred, if the marriage was consummated. But if the 
marriage was not consummated, then the wife is entitled to half 
the specified dower. In case, no dower was specified, she is entitled 
to a present of three articles of dress from her husband as dower. 
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4. The mutual rights of the parties of inheritance ceases, on 
the divorce becoming irrevocable, except when the divorce was 
pronounced during the husband’s death illness, in which case, the 
wife’s right to inherit continues until the expiry of her iddat, unless 
she was repudiated at her own request. 


5. The wife becomes entitled to maintenance during the 
period of iddat. 


6. A wife is entitled to maintenance, when she is not re- 
married. This right has been given by Explanation to Section 125 
of the Criminal Procedure Code, 1973. 


7. The parties cannot remarry again if the marriage was 
repudiated by three pronouncements, until the wife has not 
married another man and the later has divorced her or died after 
actual consummation of the marriage. In all other cases, the 
divorced parties may remarry as if there had been no divorce 
either during the iddat or after its completion. 


In Rashid Ahmad Vs. Anisa Khatun (1932) 59 I.A.2l, a 
Hanafi Mohammedan repudiated his wife by three pronouncements 
in these terms, “I divorce you, I divorce you, I divorce you ! 
Thereafter the parties lived together and during the tenure, five 
children were born to them. The father acknowledged the children 
as legitimate. After his death, the children claimed their share of 
his estate as his heirs. An acknowledgement of legitimacy, raises 
a presumption of marriage that is only when there is no legal bar 
to the marriage. As there is such a bar in this case created by the 
divorce and it can only be removed by proving that their mother 
had after the divorce married another man and the latter had died 
or divorced her after actual consummation of the marriage. 


7 


Parentage, Legitimacy and 
Acknowledgement 
ESTABLISHMENT OF PERCENTAGE 


Paternity and Maternity. The parentage is the relation 
of parents to their children. Paternity is the legal relation between 
father and child. Maternity is the legal relation between mother 
and child. These legal relations give rise to certain rights and 


liabilities as regards inheritance, guardianship and maintenance 
(Mulla). 


When one person is deemed in law to be the father or mother 
of another, paternity or maternity of the latter is said to be establi- 
shed (Tyabji). 


Maternity how Established, The maternity of a child is 
established in the woman who gives birth to the child, irrespective 
of the fact that the child is an offspring of marriage or an offspring 
of zina, that is fornication or adultery. Under the Shia law, only 
birth is not sufficient for establishment of maternity, but it 


should also be proved that the birth was a result of a lawful 
marriage. . 


Under Sunni law, a child born of adultery, incest or forni- 
cation is called illegitimate. Such child can inherit from mother 
alone. But under Shia law, an illegitimate child cannot inherit 
neither from father nor mother, because he has neither maternity in 
the woman who gave birth to him nor paternity in the father, who 
got birth to it. 


Paternity how Established, The paternity of a child can 
be established by marriage between its parents, The marriage may 
be valid or irregular but not void. The marriage may be establi- 
shed by direct proof, but if there is ro direct proof, then it may 
be proved by presumption drawn from certain facts. The marriage 
may be presumed from continued cohabitation or from acknow- 
ledgement of the father. 


According to Tyabjji, “‘paternity is established in the husband 
of the child’s mother 
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1. Where the child is born not earlier than six lunar months 
after its mother has contracted (and according to Shia law consum- 
mated) marriage with her husband. 


2. In case the marriage has been dissolved, within the 
following periods respectively after its dissolution viz 


(a) according to Hanafi law, two lunar months. 
(6) according to Shafei and Maliki laws, four lunar months. 


(c) according to Shia law, ten lunar months provided that the 
woman has in each case remained unmarried.” 


According to Wilson ‘‘Paternity is established in the person 
said to be the father by proof or legal presumption that the child 
was begotten by him on a woman who was at the time of concep- 
tion his lawful wife or was in good faith and reasonably believed by 
him to be such or whose marriage being merely irregular and not 
void ab initio has not at that time been terminated by actual sepa- 
ration’. 


Legitimacy. The legitimacy is presumed from the marriage. 
Their Lordship of Privy Council in Habibur Rahman Chowdhari 
Vs. Altaf Ali Chowadhari 48 I.A. 144 observed as follows : 


“By the Mohammedan law, a son to be legitimate must be the 
offspring of a man and his wife, or of a man and his slave; any 
other offspring is the offspring of zina, that is illicit connection ; and 
cannot be legitimate. ‘The term ‘wife’ necessarily connotes mar- 
riage, but as marriage may be constituted without any ceremony, 
the existence of a marriage in any particular case may be an open 
question, Direct proof may be available, but ifthere be no such 
proof, indirect proof may suffice. Now one of the way of indirect 
proof is by an acknowledgement of legitimacy in favour of the 
son,”’ 


Their Lordships observed in Ashrafooddowlah Ahmad 
Hossain Khan Ve. Hyder Hossain Khan 11 M.I.A. as follows: 


‘The presumption of legitimacy from marriage follows the 
bed ; and whilst the marriage lasts, the child of the woman is taken 
to be the husband’s child ; but this presumption follows the bed, 
and is not antedated by relation. An antenuptial child is illegiti- 
mate. A child born out of wedlock is illegitimate ; if acknowledged 
he acquires the status of legitimacy. When, therefore, a child really 
illegitimate by birth becomes legitimated, it is by force of an 
acknowledgement, express or implied, directly proved or presumed. 
These presumptions are inferences of fact. ‘They are built on the 
foundations of the law, and do not widen the grounds of legitimacy 
by confounding concubinage and marriage. The child of marriage 
is legitimate as soon as born. The child of a concubinage may 
become legitimate by treatment as legitimate. Such treatment 
would furnish evidence of acknowledgement. A court would not 
be justified, though dealing with this subject of legitimacy, in mak- 
ing any presumptions, of fact which a rational view of the principles 
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of evidence would exclude. The presumption in favour of marriage 
and legitimacy must rest on sufficient grounds, and cannot be per- 
mitted to override overbalancing proofs, whether direct or pre- 
sumptive.’’ 


Rule regarding legitimacy. According to Mohammedan 
law, the rules regarding presumption of legitimacy are as 
follows : 


1. Acchild born within less than six months after marriage is 
illegitimate. 
2. Achild born after six months from the date of marriage 


is presumed to be legitimate, unless the putative father disclaims the 
child by lian. 


3. Ifthe birth took place, but within two years of the dis- 
solution of marriage. 


4. Ifachild is born more than two years after the dissolu- 
tion of marriage, the child is illegitimate. 


According to Shia Jaw, a child is proved to be Jegitimate if he 
was born after six months from the date when the marriage was 
consummated or within ten months from the dissolution of mar- 
riage, Shafei and Maliki law provides that a child born within 
four years after the termination of the marriage is presumed to be 
legitimate unless disclaimed by lian. 


Section 112 of the Indian Evidence Act provides that 


‘The fact that any person was born during the continuance 
of a valid marriage between his mother any man, or within 280 day 
after its dissolution, the mother remaining unmarried, shall be con- 
clusive proof that he is the legitimate son of the man unless it can 
be shown that the parties to the marriage had no access to each 
other at any time when he could have begotten.”’ 


In Muhammad Allahabad Vs. Muhammad Ismail (1888) 10 

All. 289, Mahmood J. observed that “It may some day be a ques- | 
tion of great difficulty to determine how far the provisions of that 
section (Section !12) are to be taken as trenching upon the 
Mohammedan law of marriage, parentage, legitimacy and _ inheri- 
tance, which departments of law under other statutory provisions 
are to be adopted as rule of decision by the courts in British 

India. Fortunately, the difficulty does not arise in this case.”’ | 


There is a difference of opinion among various jurists and 
courts on this point, whether Section 112 Indian Evidence Act over- 
rides Muslim law of legitimacy or not. Writers like M.U.S. Jung 
and Wilson and some High Courts are of the opinion that the 
question of legitimacy is a question of substantive law. The pro- 
visions of the Indian Eviderce Act do not suggest that its provisions 
were intended to supersede any existing rules except rules govern- 
ing the conduct of judicial proceedings. The Muslim law in 
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certain matters including legitimacy are posterior in date tothe 
Evidence Act, and therefore, should prevail in carse of direct con- 
flict. | 


But Mulla, Tyabji, Fyzee and the Allahabad, Lahore High 
Courts have held that the section supersedes Mohammedan law, and 
it applies to Mohammedars. A chi'd born after 280 days from the 
dissolution of marriage cannot be held to be legitimate, as it would 
be contrary to the nature. The matter has not come up for consi- 
deration before the Supreme Court so far, and therefore, the ques- 
tion remains uncertain. 


Points of difference between the Mohammedan law and 
Evidence Act 3 


1. Under Section 112 of the Evidence Act, a child born even 
after a day after marriage is legitimate, unless the parents had no 
access to each other at any time at which it could have been begot- 
ten. According to Muslim law, sucha child would be _ illegiti- 
mate, 


? 2. Acchild born after six months from the date of marriage, 
but within the period of 280 days of the termination of the marriage 
is legitimate under the Indian Evidence Act and Mohammedan law. 
But the legitimacy is subject to the disclaimer of the child by lan 
by the putative father in the case of Mohammedan law and proof 
of non-access under the provisions of Sec. 112 of the Indian 
Evidence Act. 


3. Achild born after 280 days and within two years after 
the dissolution of marriage may be presumed to be legitimate, by 
the court under Section 114 Evidence Act which provides that “‘the 
court may presume the existence of any fact which it thinks likely 
to have happened, regard being had to the common course of 
natural events. But under the Hanafi law, such child is legitimate, 
subject to lain. 


Legitimacy presumed on the presumption of marriage. 
If the marriage between two persons is proved, then their child 
will be presumed to be legitimate. 


In Mohammed Baukar Vs. Shurfoon Nisa 8 M I.A. 136, the 
Privy Council held that ‘The legitimacy or legitimation of a 
child of a Mahommedan parents may properly be presumed or in- 
ferred from circumstances without proof or at least any direct 
proof, either of a marriage between the parents, or any formal act 
of legitimation.’’ When there is no evidence of marriage, legitimacy 
cannot be inferred by mere presumption. If from the circumstances, 
it is inferred that birth of a child in lawful wedlock between a man 
and woman is possible, the court will presume legitimacy, unless 
the contrary is most clearly and irrefutably proved. 


Acknoledgement of Paternity au 
‘‘Where the paternity of a child, that is, his legitimate 
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descent from his father cannot be proved by establishing a marriage 
between’ his parents at the time of his conception or birth, the 
Mohammedan law recognizes ‘acknowledgement’ as a method 
whereby such marriage and Jegiti mate de:cent can be established 
as matter of substantive law for purposes of inheritance.”’ 


‘“‘The Mohammedan law of acknowledgement of parentage with 
its legitimating effect has no reference whatsoever to cases in which 
the illegitimacy of the child is proved and established, either by 
reason of a lawful union between the parents of the child being 
impossible (as in the case of an incestuous intercourse or an adul- 
terous connection), or by reason of marriage necessary to render the 
child legitimate being disproved. The doctrine relates only to 
cases where either the fact of the marriage itself or the exact time 
of its occurrence with reference to the legitimacy of the acknowledg- 
ed child is not proved in the sence of the law as distinguished from 
disproved. In other words, the doctrine applies only to cases of 
uncertainty as to legitimacy, and in such cases acknowledgement 
has its effect, but that effect always proceeds upon the assumption 


of a lawful union between the parents of the acknowledged 
child.”’ 


“I have no doubt that I am representating the views of the 
Mohammedan jurists rightly when I say that there is no warrant 
in the principles of the Mohammedan law to justify the view that a 
child proved to be the offspring of fornication, adultery or incest 
could be made legitimate by any act of acknowledgement by the 
father. I repeat that the rule is limited to cases of uncertainty of 
legitimate descent, and proceeds entirely upon an assumption of 
legitimacy and establishment of such legitimacy by the force of such 
acknowledgement. 


“The agrument which is aimed at showing that the 
Mohammedan rule as to the acknowledgement of parentage is only 
a substitute for adoption as understood in the Hindu and Roman 
systems of jurisprudence is not based on facts.”’ 


Ifthe fact of no marriage is established, then acknowledge- 
ment of legitimacy has no effect. By the Mohammedan law a son to 
be legitimate must be the offspring of a man and his wife... any 
other offspring is the offspring of zina, that is illicit connection and 
cannot be legitimate. The term wife necessarily connotes marriage ; 
but as marriage may be constituted without any ceremonial, the 
existence of marriage in any particular case will be an open 
question. Direct proof may be available, but if there be no such 
proof indirect may suffice. Now one of the ways of indirect proof 
is by an acknowledgement of legitimacy in favour of a son... 
It must not be impossible upon the fact of it, that is it must not be 
made when the ages are such that it is impossible in nature for the 
acknowledger to be the fater of the acknowledged, or when the 
mother spoken to in an acknowledgement, being the wife of another 
or within prohibited degrees of the acknowledger, it would be 
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apparent that the issue would be issue of adultery or incest. The 
acknowledgement may be repudiated by the acknowledgee. But if 
none of these objections occur then the acknowledgement has more 
than a mere evidential value. It raises a presumption of marriage, 
a presumption which may be taken advantage of either by a wife 
claimant or a son claimant. Being, however, a presumption of fact 
and not ‘juris et de jure’ it is like every presumption of fact capable 
of being set aside by contrary proof (Habibur Rahman Vs. Altaf 
Ali 19 A.L.J. 414 P.C_) 


A prolonged cohabitation might give rise to a presumption 
of marriage, but that presumption was not necessarily strong and 
did not apply in a case where the mother before she was brought to 
the father’s house was a prostitute, and that there being no evidence 
of marriage between the parents of the appellant prolonged cohabi- 
tation between the parents, certain instances in which the deceased 
father was said to have acknowledged the mother as his wife, and 
the fact that two of the appellant’s sisters, whose legitimacy was as 
much open to question as his own were married to respectable men 
and the marriages were conducted with due formalities, did not 
establish that the appellant was born in wedlock, and was legitimate 
(Ghazanfar Ali Khan Vs. Musammat Kaniz Fatima 32 All. 345). 


Acknowledgement may be expressed orimplied. An 
acknowledgement may be expressed orimplied. Where a person 
habitually and openly treats another as his legitimate child, the fact 
may give rise to a valid presumption of acknowledgement. In 
Muhammad Azmat Vs. Lalli Begum, 1881 (9 I.A. 8), it has been 
observed that there need not be proof of an express acknowledge- 
ment, but an acknowledgement of children by a Mohammedan as 
his sons may be inferred from his having openly treated them as 


such. 


Conditions of valid acknowledgement, For a_ valid 
and effective acknowledgement, the following conditions must be 
fulfilled : 

1. The acknowledgement must not be merely of sonship, but 
it should be of legitimate sonship. A mere casual acknowledgement 
of paternity, not intending to confer the status of legitimacy, will 
not be effective. The person acknowledging must have the inten- 
tion to confer the status of legitimacy. 

2. The age ofthe parties must be such that is possible that 
they may be father and son. According to Baillie 411, the 
acknowledger must be at least twelve and a half years older than 
the person acknowledged. 

3, The person acknowledged should not be known to be the 
child of another person. | 

4. The person acknowledged should not be the offspring of 
zina, t.e, born either 
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(a) without marriage, or 
(6b) of a mother who was the married wife of another, or 
(c) of a void marriage. 


Ifthe mother of the acknowledged person could not possibly 
have been the lawful wife of the acknowledger at the time, when he 
was begotten, as where the mother was at that time the wife of 
another person or had been divorced by the acknowledger and the 
legal bar to remarriage had not been removed or was within pro- 
hibited degrees of the acknowledger, then there could not be an 
acknowledgement. If the marriage is disproved, then the issue 
would be the issue of fornication. 


5. Thechild to be acknowledged, if adult, must confirm or 
acquiesce in acknowledgement. 


6. The acknowledger should be adult and sane and compe- 
tent to contract. 


7. The acknowledgement should te definite and the man 
should say that the person acknowledged is the child of his body. 
If a man says that he has brought up a child, then it is no acknow- 
ledgement of sonship. (Abdul Rahim Vs Abdul Hafeez A.I.R. 
1942 Nag. 313). 


_ Rebuttal of acknowledgement, Under the Mohammedan 
law, if a man acknowledges another as his Jegitimate child, the 
presumption of paternity can be rebutted on the following grounds 
VIZ. : | 


1. If the person acknowledged disclaims the acknowledge- 
ment, then the acknowledgment becomes bad in law. 


2. Ifthere was no such age difference between the acknow- 
ledger and acknowledgee, then the acknowledgement becomes null 
and void. If A aged 40 years old, acknowledges B aged 35 years 
as his legitimate son then on proof of the above ages the acknow- 
ledgement will become null, because under the Mohammedan law, 
the acknowleger must be at least 12$ years older than the person 
acknowledged. 


3. If it is proved after the acknowledgement, that the 
acknowledged child was the son of another person, then the 
acknowledgement by the previous person will be void. 


Effects of acknowledgement, Onan acknowledgement of 
legitimate sonship, presumption in favour of son-claimant and in 
favour of the wife arises. Inthe case of acknowledgement of a son, 
it give him the right to inherit the property of the acknowledger as 
his legitimate child. ‘The acknowledgement also gives the right of 
inheritance to the mother as the lawful wife of the acknowledger. 


Adoption not recognised in Mohammedan law. There is 
nothing in the Mohammedan law similar to adoption as recognised 
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in Roman and Hindu systems. The Mohaminedan law does not 
recognise adoption as a mode of filiation (Md. Allahabad Vs. 
Muhammad Ismail I.L.R. (1888) 12 All. 289). 


The following are the distinctions between the acknowledge- 


ment and adoption : 


Adoption 


1. An adoption can be done when 
the adoptee is theson or daughter 
of another person. 


2. Adoption is possible when the 
father of the child is known and 
he makes a gift of the child to the 
adoptive parents. 


3, The parentage of the adoptive 
family is affiliated and the paren- 
tage of natural family is renoun- 
ced. 


4. The motive of adoption is reli- 
gious and spiritual. 


5. Adoption has no connection 
between the natural descent of the 
adoptee and the adoptive father. 


Acknowledgement 


1. It proceeds on the basis 
of actual paternity. If the 
son is known to be other’s, 
then acknowledgement ‘s not 
possible. 


2. Acknowledgement is pos- 
sible when the paternity of 
the child is not known, and it 
should not be proved to be 
vesting in another person. 

3 There is no such trans- 
plantation in acknowledge- 
ment. 


4. There is no such religious 
or spiritual motive in acknow- 
ledgement. 


5. Acknowledgement relates 
to the theory of actual descent 
of the acknowledgee by legiti- 
mate means. 
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=~ Guardianship 


“Did He not find thee an orphan, and gave thee a home 
And found thee erring and guided thee. 
And found thee needy and fulfilled thy wants. 
Then wrong not the orphan. 
Nor repel the beggar with harshness. 
And proclaim the bounty of the Lord. 
(Koran xciit 6-11) 


Definition of Guardian, The term ‘Guardian’ has been 
defined in the Guardians and Wards Act as “‘a person having the 
care of the person of a minor, or his property, or of both his person 
and his property’. 


Guardianship Meaning of, ‘‘A right to control the move- 
ments and actions of a person who, owing to mental defects, is un- 
able to take care of himself and to manage his own affairs ; for 
example, an infant, an idiot or a lunatic. It extends to the custody 
of the person and the power to deal with the property of the ward.”’ 
(Abdur Rahim). 


Who is a Minor. ‘An infant is by presumption of law doli 
incapax and is not endowed with discretion. The age of reason for 
a child of either sex is full seven years. The right of hizanat cus- 
tody of the boy ceases at this age. The girl is considered to be 
adolescent at the age of nine years, and the right of hizanat custody 
ceases for her at that age. The ageof adolescence for the boy is 
fixed at twelve years’. (M.U.C.8. Jung) 


A winor is one who has not attained the age of puberty. 
Puberty and majority are in the Mohammedan law same. Puberty 
is presumed to have attained on the completion of fifteenth year. 
But the matters of Muslims are governed by Indian Majority Act, 
except matters relating to marriage, divorce and dower. Ifa guar- 
dian of the person or property or both of the minor has been or 
shall be appointed before the minor has attained the age of eighteen 
years, or the property of the minor is under the superintendence of 
a Court of Wards, then the age of minority is prolonged until the 
minor completes the age of twenty-one years. 
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Therefore, the age of the majority for the purposes of marriage, 
dower and divorce is 15 years and he or she is entitled to act in all 
matters concerning marriage, dower and divorce. 

The age of majority is 18 years in general and in cases of 
wills, waqfs etc., the guardianship of person and property of a 
Mohammedan is governed by the Indian Majority Act which pres- 
cribes 18 years as the age of majority. Ifthe minor is under the 
superintendence of Court of Wards or a guardian appointed by the 
court, then the age of majority is twenty one years. 


Appointment of Guardian, A guardian may be appointed 
under the Guardianship and Wards Act, 1890. When the Court 1s 
satisfied that it is for the welfare of a minor that an order should be 
made for appointing a guardian of his person or property or both as 
declaring a person to be such guardian, the court may make an 
order accordingly. 

In appointing or declaring the guardian of a minor, the court 
shall consider 

(:) the welfare of the minor. 
(st) age, sex and religion of the minor. 

(itt) character and capacity of the proposed guardian, and his 
nearness of kin to the minor. 

(iv) the wishes, if any, of a deceased parent. 

(v) any existing or previous relations of the proposed guar- 
dian with the minor or his property and 

(vt) preference of the minor, if he is old enough to form an 
intelligent preference. 


Kinds of Guardianship. Muslim law recognises three kinds 
of guardianship viz. 

1. Guardianship in marriage. 

2, Guardianship of person of the minor for custody. 

3. Guardianship of property which has been sub-divided 
into 

(4) de jure guardianship 

(4+) de facto guardianship 

(sit) certified guardianship. 

1. Guardianship in Marriage. The competents of con- 
tract is one of the essentials of a valid marriage. he parties to 
the marriage contract should have attained the age of puberty. 
But if the parties have not attained the age of puberty, then the 
marriage may be contracted on behalf of the minors by the guar- 
dian. This power empowers a father to impose status of marriage 
on his minor children. The power of imposition into the status of 
marciage is called jabar, and the guardian so empowered is known 


as ‘Wali’, 
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The following persons are entitled to act as guardians in the 
marriage of a minor, in the order of enumeration : 


1. Father. 

2. The father’s father, how highsoever. 

3. Full brother and other male relations on the father’s side, 
in order of inheritance given under residuaries. 

4. Mother. 

5. Maternal relations within prohibited degrees. 

6. The Court. 

According to Shia law, the first and second class of guardians 
have been recognised. 

2. Guardianship of the person of the minor for cus- 
tody (Hizamat). The right of guardianship ofa minor is called 
as Hizanat or Hidanat. The mother is entitled to the custody of 


her male child until he has completed the age of seven years and of 
her female child, until she was attained puberty. 


In Imambandi Vs. Mutsaddi (1918) 45 I.A. 73, their Lord- 
ship of the Privy Council held “‘It is perfectly clear that under the 
Mohammedan law, the mother is entitled only to the custody of the 
person of her minor child upto a certain age according to the sex of 
the child. But she is not the natural guardian, the father alone, or 
if he be dead, his executor (under the Sunni law) is the legal guar- 
dian.”’ | 


Failing the mother, the custody of the boy under the age of 
seven years, and ofa girl who has not attained puberty, ‘belongs to 
the following female relatives in the order given below : 


1. mother’s mother, how highsoever ; 
father’s mother, how highsoever ; 
full sister ; 

uterine sister ; 

consanguine sister ; 

full sister’s daughter ; 

uterine sister’s daughter ; 


Pe, re 


. consanguine sister’s daughter ; 
9. maternal aunts, also in like order as sister. 


The right of the mother or any of her female relations is lost 
if she leads an immoral life or she neglects to take proper care of 
the child or it she marries a person not related to the child within 
prohibited degrees and during the subsistence of marriage she goes 
and resides at a distance from her father’s place. 


The court may appoint the mother or guardian even if she has 
married a stranger, if the court considers it to be in the interest of 
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the minor. A mother or other female relatives are only entitled to 


the custody of the minor, until she does not do any of the acts des- 
cribed above. 


In default of the mother and the female relations mentioned 
above, the custody of the boy under seven years of age, and of a girl 


who has not attained puberty, belongs to the follewing persons in 
the order given below ; 


the father 

nearest paternal grandfather 

full brother 

cansanguine brother 

full brother’s son 

consanguine brother’s son 

full brother of the father 
consanguine brother of the father 
son of father’s full brother 

son of father’s consanguine brother. 


COMIN DY Pw NH 
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Provided that no male is entitled to the custody of the unmar- 


ried girl, unless he stands within the prohibited degrees of relation- 
shtp to her. 


Custody of boy over seven and girl who has attained 
puberty. The father is entitled to the custody of the boy over 
seven years of age and ofan unmarried girl who has attained 
puberty. In default of the father, the custody belongs to the pater- 
nal relations in the order given above. 


If there is no paternal relative who could be appointed as 
guardian the court will appoint a guardian of the person of the 
minor, A court is not authorised to appoint a guardian of a minor, 
whose father is alive and is not in the opinion of the court unfit to 
be guardian of the minor. In Besant Vs. Narayaniah (1914) LA. 
314, it was observed that a father is entitled to the custody of his 
son after he has completed the age of seven years, and of his daugh- 
ter after she has attained the age of puberty, but there is no rule 
of Mohammedan law that he is entitled to the custody of the minor, 
even if he is unfit for it. The court may appoint the mother of any 
other person whom it thinks proper, guardian of the person of the 
minor, if the father is, in its opinion, unfit to be such guardian. 
The court is not bound to appoint the person entitled next after his 
father, if the father is unfit, namely the fasher’s father, guardian of 
the person of the minor, because the father’s father has no legal 
right to the guardianship during the lifetime of the father. The 
paramount consideration in such a case should be the welfare of the 
minor. 


Custody of the illegitimate child. <A bastard belongs 
legally speaking to neither of its parents and it is in every sense of 


GUARDIANSHIP ) 77 


the word filius nullius but for the purpose of securing its due 
nourishment and support, it should, until it has attained the age 
of seven years, be left in charge of mother. After that it may 
make his own election with which of the parents it will reside, or 
it may live apart from them altogether (Macnaghten pp. 298-99) 


Shia law, Under the Shia law, the mother has the right to 
have the custody of her children without distinction of sex until 
they are weaned. The period is limited to two years only and 
during this period, the children cannot be removed from their 
mother’s care. The custody of the male child after two years of 
age, transfers to the father, while it transfers to the father after 
attaining the age of seven years, in the case of female child. In 
the absence of the parents, the father’s father is entitled to the 
custody of the children. It is not clear, as to who will become 
guardian in default of the father’s father. 


Shafi law. Under the Malikis, Shafis and Hanbalis, the 
mother is entitled to the custody of the daughter until she is 
married, 


Nature of the right of Hizanat. The right of hizanat is a 
mere right of custody, and it does not make the hazina guardian 
of the infant. The natural guardian of the minor is the father and 
the right of the custody of the mother and other female relations 
are subject to the control of the father, who is the natural legal 
guardian of the minor, 

Their lordships of the Privy Council in Imambandi Js, 
Mutsaddi (1918) 45 I.A. 73, observed that ‘‘It is perfectly clear that 
under the Mohammedan law the mother is entitled only to the 
custody of the person of her minor child up to a certain age 
according to the sex of the child. But she is not the natural 
guardian ; the father alone, or if he is dead, his executor (under 
the Snnni law) is the legal guardian. 


Termination of right of Hizanat, The right of hizanat 
can be terminated on the following disqualifications : 

1. General disqualifications. 

2. Disqualifications affecting females. 

3. Disqualification affecting males. 

4, Disqualifications affecting parents, and 

5. Disqualifications affecting the husband. 

(a) General disqualifications, A non-Muslim is not 
entitled to act as the haz'na of the muslim minor. A minor is not 


competent to act as a hazina of any minor other than his own 
wife or child. 


(b) Disqualifications affecting females, The mother or 
any other female relatives lose their right in the following 
circumstances ; 
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(i) If she is passing her life with immorality, 


(4s) If she marries a person not related to the child within 
the prohibited degrees. 


(417) If she goes and resides at such a distance from her 
father’s place of residence during the subsistance of the marriage 
that he cannot frequently visit her and the child. 


(tv) If she neglects or is incapable of taking proper care of 
the minor. 


(c) Disqualifications affecting males. A male Mohammedan 
is not entitled to the custody of a female minor who is not related 
to him within the prohibited degrees, or who is a profligate. But 
the Guardians and Wards Act does not recognise this principle and 
it may consider any person though not related to the minor within 
the prohibited degree. The court is required to consider the 
welfare of the child in appointing his guardian under the Guardians 
and Wards Act. 


(d) Disqualifications affecting parents. The Muslim law 
distinguishes between two kinds of guardianship of the minor viz. 
for custody and education and for contracting marriage. The 
custody of infant children (boys upto seven and girls upto the age 
of puberty) is entrusted to the mother. 


If the father is not fit to act the guardian of the minor on any 
of the following reasons, then the court may appoint any other 
person to act as the guardian of the minor : 


(1) if the father is unfit in character and conduct. 
(2) if the father waives his right. 


(3) ifthe father is not fit due to the educational circums- 
tances. 


(4) if the father intends to go abroad. 
(5) if he enters into an agreement to the contrary. 


The mother does not lose her right to the custody of the 
children, by divorce by the father of the minors. 


(ec) Disqualifications affecting the husband, The 
husband is the guardian of the wife, but he is not entitled to the 
custody of the minor wife unless she attains puberty or such age 
as form the consummation of marriage. The mother of the 
married girl is entitled to the custody of the girl who has not 
attained puderty. The court has no power under Sec. 19 of the 
Guardians and Wards Act to appoint a guardian of the person of 
a minor, where the minor is a married woman, and her husband 
is not in the opinion of the court unfit to the guardian of her 
person. According to Mohammedan law, the husband is not entitled 
to the custody of the wife until she has attained puberty. Under 
such circumstances, the court hold that a Mohammedan husband is 
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unfit within the meaning of Section 19 of the Guardians and Wards 
Act and may appoint her mother as her par Ban until she attains 
puberty. 


GAURDIANSHIP OF PROPERTY 


The guardianship of property of the minor may be classified 
into three categories : 


1. Legal (de jure) or natural guardians. 
2. Guardians appointed by the court. 
3. De facto guardians. 


1, Legal Guardians. The following persons are entitled 
to be the guardians of the property of a minor in the order 
mentioned below : 

(a) the father 

(b) the executor appointed by the father’s will 

(c). the father’s father 

(d) the executor appointed by the father’s father. 


Besides the above relations, no other relation even the mother, 
brother or uncle are entitled to the guardianship of the property of 
a minor asofright. But the father or father’s father of the minor 
may appoint the mother or any other person as his executor or 
executrix, in which case they will become legal guardians. 


Powers of the legal guardian of immovable property. 
Under the Mohammedan law, the legal guardian of the property of 
a minor has no power -to dispose the immovable property of the 
minor, except when the sale is necessary for the maintenance of 
the minor. The legal guardian can dispose of the property under 
the following circumstances : 

1. When he can obtain double the price of the property. 


2. When the minor has no other means of livelihood and 
sale is absolutely necessary for his maintenance, 


3. Where the debts of deceased are to be paid off, and there 
is no other means of paying them. 


4. Where the expenses of the property exceed the ; income of 
the property. 

5. Where the prop. rty is falling into decay. | 

6. When the property has been usurped, and the guardian 
has reason to believe that there is no chance of fair restitution. 


The rules regarding alienation applies to the mortgage of the 
property. The father or other lawful guardian may grant a lease 
of the property, if it be for the benefit of the minor. 


Guardians appointed by the court, In default of the 
legal guardians, the court has to appoint a guardian for the 
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protection and preservation of the minor’s property. The court 
should be guided by what appears to be for the welfare of the 
minor in the circumstances. The court may appoint the mother 
as guardian of the property, in preference to his paternal uncle. A 
pardanashin lady can be appointed as guardian of the minor. The 
court while appointing the guardian of the minor’s property should 
consider the wishes of the minor’s father and the interest and the 
welfare of the minor. 


Powers of guardians appointed by the Court. A 
guardian of property appointed by the court under the Guardians 
and Wards Act, 1890 has no power without the previous permission 
of the court, to mortgage or charge, or transfer by sale, gift, 
exchange, or otherwise any part of the immovable property of his 
ward, or to lease any part of that property for a term exceeding 
five years, or for any term extending more than one year beyond 
the date on which the ward will cease to be a minor (Section 360). 


The guardian appointed by the court may grant lease of the 
property without the permission of the court 


(a) for a term not exceeding five years, or 


(b) for a term not extending more than one year beyond 
the date on which the minor will cease to be a minor, 
whichever is shorter. 


If the immovable property is alienated by the guardian in 
contravention of the provisions given above, such alienation will be 
voidable at the option of the minor or any other person affected. 
The court grant permission in case of necessity or for an evident 
advantage to the ward. | 


De Facto Gaudian. A person who is neither a legal guardian 
nor a guardian appointed by the court, but have voluntarily placed 
himself in charge of the person and property of a minor, is called de 
facto guardian.. A de-facto guardian is a custodian of the person 
and property of the minor. 


Powers of de-facto guardian, The de facto guardian is 
the bare custodian of the property of the minor and has no power 
to sell, mortgage or otherwise deal with immovable property 
belonging tothem. A sale, mortgage or any other transfer by the 
de-facto guardian including the mother is void. If the de-facto 
cuardian transfers the immovable property of the minor and gives 
possession to the alienee, his possession is no better than that of a 
trespasser so far as regards the minor's share. 


The appellant obtained possession of a village under a mort- 
gage deed dated 2 December 1835 executed in his favour for a 
term of ten years, by its Mohammedan owner. The owner died 
leaving a will by which he bequeathed his entire estate to his four 
grandsons, in equal shares. After his death, the three elder grand- 
sons sold the mortgaged property including the share of fourth 
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minor grandson to the mortagee to satisfy the mortage debt and 
other debts of the deceased. Their Lordships of the Privy Council 
held that under the Mohammedan law, the sale which was not 
necessary and not beneficial to the minor was by an _ unauthorised 
person and, therefore, void. Though the sale was made to satisfy 
the debts of the deceased, it was not binding on the minor and_ the 
minor was held to be entitled to redeem his share of the village 


subject to equities between the parties (Mata Din Vs, Ahmad 
(P.C.)9 A.L FR. 215) 


The appellant was the widow and major sons of the deceased 
The plantiffs were minors, and they instituted the present suit for 
a declaration that they are entitled to their shares in the suit pro- 
perty since the sale deed executed by the defendants was not bind. 
ing on them. It was held by the Madras High Court that the 
mother is not de-jure gradian under Mohammedan law and _ there- 
fore. had no right to sell the interest of her minor children in an 
immovable property and such transaction is no merely voidable but 
void ab-initio. 

Removal of guardian. The court may on the application 
of any person interested, or of its own motion, remove a gradian 
appointed or declared by the court, or a gardian appointed by will 
or other instrument, for any of the following reasons viz. 


(a) for abnse of his trust ; 
(b) for continued failure to perform the duties of his trust ; 
(c) for incapacity to perform the duties of his trust ; 


(d) for ill-treatment, or neglect to take proper care of his 
ward, 


(e) for continuous disregard of any provision of the guardians 
and Wards Act, or of any order of the court ; 


(f) for conviction of an offence implying in the opinion of | 
the Court, a defect of character which unfits him to be the guardian 
of his ward, 


(g) for having an interest adverse to the faithful performance 
of his duties ; 


(h) for ceasing to reside within the local limits of the jurisdic 
tion of the court ; 


(7) in the case of a guardian of the property, for bankrupscy or 
insolvency. 


(j) by reason of the guardianship of the guardian ceasing, or 
being liable to cease, under the law to which the minor is subject ; 

Provided that a guardian appointed by will or other  instru- 
ment, whether he has been declared under this Act or not, shall not 
be removed — 
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(a) for the cause mentioned in clause (g) unless the adverse 
interest accrued after death of the person who appointed him, or it 
is shown that person made and maintained the appointment in 
ignorance of the existence of the adverse interest ; or 


(b) for the cause mentioned in clause (h) unless such guardian 
has taken up such a residence, as in the opinion of the court, render 
it impracticable for him to discharge the functions of guardian. 


(Wilson) 


Cessation of the powers of a guardian of property. 
The powers of a guardian of the person or property Ceases : 


1. By death, removal or discharge of the guardian. 


2. By the court of ward assuming superintendence of the 
person or property or both of the ward. 


3. By the ward ceasing to be a minor. 


4. In the ease of a minor, whose father was unfit to be the 
guardian of the person or property of the minor, if the father was 
deemed to be fit by the court later on, on becoming fit. 


5. In the case of female ward, by her marriage to husband 
who is not unfit to be guardian of her person or property. 


Comparison of Sunni and Shia law relating to 
Guardianship 


Sunni Law 


1. ‘The mother is the custodian 
of the male child until he has 
attained the age of seven years 
and of her female child, until she 
has attains puberty. 


2. The marriage contracted 
by guardians other than father 
and father’s father requires re- 
pudiation after majority. 


3. The lawful guardians of a 
minor’s property are father, the 
executor appointed by the will 
of the father and after him the 
father’s father, the executor 
appointed by father’s will, 


Shia Law 


The mother is entitlh-d to the 
custody of a male child until 
he attains the age of two 
years, and of a female child, 
until she attains the age of 
seven years. | 


are wholly 
expressly 
minor, on 


Such marriage 
ineffective, unless 
satisfied by the 


attaining puberty, 


The grandfather of the minor 
is entitled to the guardianship 
of the minor’s property in 
preference to the executors 
appointed by the will of the 
father. 


© EO a en > i! 


Maintenance 


“The Lord hath commanded that ye show kindness into your 
parents, whether the one of them, of both or them, attain too old 
age with thee. Wherefore say not unto them. Fie on your ! neither | 
reproach them, but speak respectfully unto them, and submit to 
behave humbly towards them, out of tender affection, and say 
‘O Lord : have mercy on them both, as they nursed me little...... and 
give unto him that is of kin of you his due.”’ (Koran Chapter XVII- 
23, 24, 26). 


The literal meaning of ‘maintenance’ or ‘Nafqah’ is what a 
person spends over his family’. In the legal sense, it signifies food, 
clothing and lodging. The right of maintenance under Mohammedan 
law, arises if the person claiming maintenance is in indigent person 
and is unable to maintain himself, t.e. (a) if he has no property of 
his own out of which he can maintain himself and (b) is related 
within the prohibited degrees to the person from whom he claims to 
be maintained provide such person is in easy circumstance’ or has 
the means to provided maintenance. Baille defines easy circum. 
stances as having an amount of wealth as would render the possessor 
liable according to the Mohammedan religion, to pay the zakat 
(poor’s rate) and prevent him from being a proper recipient of alms 
out of the proceeds of the zakat. ‘The wife is entitled to get main- 
tenance from her husband, even she has means to maintain herself or 
be without means. The children are also entitled to be maintained 
from their parents, even though the parents may be in indigent 
circumstances. 


Liability for maintenance. A Mohammedan who is not 
indigent and is possessed of means preventing him from accepting 
alms, is bound to maintain his following relatives : 


1... Wife. 

2. Descendants. 
3. Ascendants. 
4. Collaterals. 


Maintenance of Wife. ‘The husband is bound to maintain 
his wife, whether she be Muslim or kitabiyyah, poor or rich. If the 
wife is too young for sexual intercourse, she has no right to main. 
tenance from her husband, whether she is living with her husband or 
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not, The husband remains liable to maintain her wife even she 
has property or income of her own. The wife is entitled to main- 
tenance, even after divorce, during the period of iddat. 


The liability of the husband to maintain his wife is dependent 
upon the condition that she places and offers to place herself in his 
power so as to allow free access to herself at all lawful times and 
obeys all his lawful commands. 


The wife is not entitled to maintenance from her husband in 
the following circumstances : 


1. If she refuses to come and live with her husband without 
any valid or justifiable reason. 


2. Ifshe ts disobedient to his reasonable orders. 


3. If she abandons the conjugal domicile without any 
reasonable cause. 


4. Ifshe has been imprisoned for any offence. 
9. Ifshe has eloped with somebody or has become unchaste. 


6. Ifshe becomes a widow. 


7. If she is too young as to be incapable of matrimonial 
intercourse. 


8. Ifshe deserts her husband voluntarily and not perform 
her marital duties. 


9. If she makes an agreement of desertion on the second 
marriage of her husband. 


Maintenance under Criminal procedure Code. Sections 
125 and 126 of Criminal Procedure Code, 1973 provides for the 
order of the court to make the husband to make a monthly 
allowance for her maintenance not exceeding five hundred rupees, 
Sec. 125 of the Code provides that if any person having sufficient 
means, neglects or refuses to maintain his wife, a first class magis- 
trate may upon proof of such neglect or refusal order such person, 
to make a monthly allowance for the maintenance of his wife at such 
monthly rate not exceeding Rs. 500 in the whole, as he thicks fit. 


In Manmohen Singh vs. Smt. Mahindra Kaur 1976 Cr. L.J. 
1664, it has been held that under Sec. 125 (1) criminal procedure 
code maintenance allowance cannot be granted to every wife who 
is neglected by her husband or whose husband refuses to maintain | 
her, but can only be granted to wife who is unable to maintain her- 
self. It may be pointed out that this isa departure from Section 
488 of the Code of Criminal Procedure, 1893, wherein every wife, 
whether she was able or was not able to maintain herself, was 
entitled to maintenance if she was neglect or not maintained by her 
husband. ay | 

Section 125 ofthe new code provides that a wife who. has 


been divorced by the husband or a wife who herself divorced the 
husband, is entitled to maintenance if she is not re-married. There 
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is nothing in the code to prohibit a divorcee who had been divorced 
prior to the enforcement of the CR. P.C. of 1973 from being 
included within the definition of ‘wife? and may not be entitled to 
get maintenance. The Code of Criminal Procedure allows mainten- 
ance to a divorcee irrespective of the fact that she was divorced 
before the new code came into force. 


Maintenance under agreement. A _ wife is entitled to 
recover maintenance from her husband, if the husband and wife 
or their gardians enter into agreement, that on the happening of 
some specified event, such as ill-treatment or disagreement or hus- 
band’s second marriage etc. 


The Allahabad High Court has clarified the legality or. other- 
wise of ante-nupital agreements between husband and wife or their 
guardians regarding maintenance in Mohd Muin-uddin vs Jamal 
katima (1921) 43 All. 650 as follows : 


“Mehdi Hasan, the husband of the plaintiff has married, 
twice before and on each occasion be seems to have ill-treated his 
wife. The father of the plaintiff was, therefore, naturally anxious 
that something should be done inorder to protect his daughter 
from similar ill-treatment and to secure for her a maintenance 
allowance in case his daughter and Mehdi Hasan could not live 
happily together. The agreement in question provided that case of 
dissension or disunion the prospective husband had his father should 
be bound to pay an allowance of Rs. 15 per month, in addition to 
the dower debt, to the lady for her life ; and certain property was 
hypothecated to secure the payment of that allowance...... the 
plaintiff was divorced by her husband on the 14th of August, 1917 
and a formal deed of divorce was executed and registered some 
months later. But long before that date, differences had apparently 
cropped up betwoen them. ‘The lady had gone back to the house 
of the father in 1912 and a notice was sent by the husband to the 
father of the plaintiffon the 30th of October, 1912, couched in 
insolent terms and demanding that the plaintiff should be sent back 
to his house with her jewellery...... On that evidence the courts 
below awarded to the plaintiff the allowance mentioned in the 
agreement from the 30th of October, 1912, 


The learned counsel for the appellants contends, on the 
authority of the decision in Bai Fatma vs. Alimahomed Aiyeb, that 
the agreement was uninforceable ; but that was a case in which a 
person, who had a wife living and wanted to marry another, had 
entered into an agreement with his first wife that he would pay her 
a certain allowance as maintenance if any disagreement took place 
between her and him thereafter. The agreement in that case was 
treated as opposed to public policy, because it encouraged a sepa- 
ration between the husband and his wife. The agreement in the 
present case was executed before marriage in order:to restrain the 
prospective husband from ill-treating his wife or behaving 
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improperly towards her or capriciously turning her out....--In view 
of the circumstances established, we do not consider that the agree- 
ment in the present Act, 1872 or encouraged or faciliated a separa- 
tion between the plaintiff and her husband......The appeal, there- 
fore, fails and is dismissed with costs.” 


Sale of maintenance. In determining the scale of maid- 
tenance due from the husband to the wife, according to Hindu law, 
the social position of both the husband and wife must be considered. 
The Shafei law is that the position of the husband alone be 
considered. The Shia law is that the maintenance should be 
determined by the wife’s requirements in respect of condiments, 
food, clothing, residence, service and implements of accounting ; a 
due regard being also has to custom of he equals, among her own 
people in the same city (Tyabji). 


MAINTENANCE OF DESCENDANTS 


A father is bound to maintain his sons until they have attain- 
ed the age of puberty. He is also bound to maintain his daughters, 
until they are married. 


Sir D.F. Mulla is of the opinion that the Indian Majority Act 
extends to Mohammedans except in matters of marriage, dower and 
divorce. In respect of these matter a Mohammedan is entitled to 
act when he attains the age of majority under the Mohammedan 
law. That age is reached when he attains puberty, that is, when 
he completes the age of fifteen years. Sir Roland Wilson considers 
that since maintenance is not one of the excepted subjects, the age 
of minority for the purpose of maintenance must be deemed to 
have been extended until the age of eighteen years. 


The father is not bound to maintain his adult sons unless they 
are disabled by infirmity or disease. ‘The father is not relieved of 
his duty to maintenance, if the children are in the custody of 
their mother during their infancy. 


When the daughters do not stay with their father without any 
justifiable and reasonable reason, then they will not be entitled to 
any maintenance from their father. Ina Hyderabad case, the 

_ father divorced the mother ofthe child and obtained a decree for | 
guardianship of the child, but did not execute the decree, so that 
the child remained with its mother the court held that the child — 
was entitled to maintenance. But ina Bombay case, where the 
father had married again and _ not divorced his first wife, and 
willing to maintain his two children by the first wife who had 
attained the age of seven, it was held that he was not bound to 
pay maintenance allowance to the mother ifthe two children were 
deliberately not sent to him. 


The father is not bound to maintain his illegitimate children. — 
An illegitimate daughter ora Mohammedan male and a Hindu — 
female was not entitled to claim maintenance from the father or | 
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from the assets left by him on general principles that a person 
having begotten the child is bound to provide for its maintenance 
(Pavitri vs. Katheesumma 1959 A. Ker. 319). 


An agreement to maintain an illegitimate child, for which 
the Mohammedan law as such makes no provision, will not have the 
effect of defeating the provisions of any law. Asa matter of fact, 
maintenance of illegitimate children has been statutorily recognised 
under Section 488 of Cr, P.C. (now under Section 125 of Cr. P.C. 
1973) in our country and it is in consonance with this wholesome 
policy that the offsprings born under snch circumstances are to be 
provided for and should not he left to the misfortunes of vagrancy 
and its attendant social consequences. (Sukha vs, Ninni 1966 
‘Raj 168), 


Liability of the mother for maintenance. If the father — 
is poor, and incapable of earning by his own labour, the mother 
if she is in easy circumstances, is bound to maintain her children 
as the father would be (Mulla). The mother can recover the 
expenses from the father, when the circumstances permit. 


Grandfather’s liability for maintenance. If both parents 
fail to maintain their children, and the grandfather is in easy 
circumstances, then he is bound to maintain the children. 


MAINTENANCE OF PARENTS 


According to Hedaya. ‘It is incumbent upon a man to 
provide maintenance for his father, mother, grandfathers, and _ 
grandmothers if they should happen to be in necessitious circum- 
stances. If they were to labour for subsistence, it would subject 
them to pain and fatigue, from which it is express duty of their 
child to relieve them. It is because of this reason that maintenance 
of parents is incumbent upon the child, although they should be 
able to subsist by their own industry.” 


The children’s obligation to maintain their poor parents is 
irrespective of sex and wealth. Any son or daughter in easy 
circumstances may be forced to pay the whole amount of main- 
tenance that may be required, and having done so, may call upon 
others to contribute equally. Itis because the maintenance of 
parent is an urgent matter, and may even bea matter of life and 
death. Hence the summary procedure for the purpose, leaving 
the defaulter to be proceeded against by the aggrieved party in a 
regular suit. 


IMustration. A, who has no income-producing property, 
has ason B, with property worth Rs. 100,000 and a daughter QC, 
with property worth Rs. 50,000. It appears to the judge that a 
monthly allowance of Rs, 190 is required for A’s maintenance. He 
should order B and Cto pay Rs, 50 each per month; and on 
either of them making default, he should order the deficiency to be 


88° MUSLIM LAW 


levied out of the property of the other leaving the latter to recover 
it from the defaulter by separate suit. (Wilson) 


Maintenance of collaterals. All persons who are in 
easy circumstances’ and bound to maintain their poor relatives 
who are within the prohibited degrees by consanguity in propor- 


tion to the shares which they would inherit at the time of the 
death of such poor relations. 


Illustration. (7) (a) A, who has no income producing 
property, has a son, B, with property worth Rs. 100,000 and a 
daughter, C with property worth Rs. 50,000. In a suit of main- 
tenance, if it appears to the court that monthly allowance of 
Rs. 200 is required for A’s maintenance, it may order B and C to 
pay Rs. 100 each per month. In default. this amount may be 
recovered from the children’s properties. 


(it) Liability proportional to rights of inheritance : 


(a) A poor person has a father’s father and a son’s son, both 
in easy circumstances. ‘The father’s father must contribute 1/6th 
the son’s son 5/6th of the amount required for his maintenance. 


(6) A poor person has many relatives, but the only relatives 
in easy circumstances are a maternal uncle and a paternal first 
cousin. Here the maternal uncle must bear the whole charge of 
maintenance, because he is within the prohibited degrees. 


(c) A poor person has a paternal uncle anda _ paternal aunt : 
the uncle is solely liable to pay maintenance, because he would be 
the sole heir to the exclusion of the aunt. (Wilson) 


10 
Wakis 


‘Wakf’ literally means ‘detention’ ‘stoppage’. According to 
Abu Yusuf, Wakf is the detention of a thing in the implied owner- 
ship of Almighty God, in such a way that its profits may be applied 
for the benefit of human beings, and the detention when once made, 
is absolute so that the thing dedicated can neither be sold, nor given 
nor inherited. 


Abu Hanifa does not subscribe to this view. According to 
him, “‘Wakf is the detention of a specific thing in the ownership of 
the Wakf or appropriator. and the devoting or appropriating of its 
profits or usufruct in charity, on the poor, or other good objects, in 
the manner of an are at or commodate loan’’. 


_ Mr. Justice Ameer Ali has said. ‘The Wakfs owes its origin 
to a rule laid down by the Prophet of Islam, and means, ‘the tying 
up of property inthe ownership: of God the Almighty and the 
devotion of the profits for the benefits of human beings’, When 
once it is declared that a particular property is Wakf, or any such 
expression is used as implies wakf, or the tenor of the document 
shows, as in the case of Jiwan Dass Sahu vs. Shah Kubercruddin 
(1840) 2 MIA 390 that a dedication to pious or charitable purposes 
is meant, the right of the wakf is extinguished and the ownership is 
transferred to the Almighty. ‘Lhe donor may name any meritorious 
object as the recipient of the benefit.” 


Wakf has been defined in the Musalman Wakf Validating Act 
of 1913 as Wakf means the permanent dedication by a person profe- 
ssing the Musalman faith of any property for any purpose recognis- 
ed by Musalman law as ‘religious, pious or charitable’. 


Essentials of Wakf. ‘I'he essentials of a valid Wakf accor- 
ding to Hanafi law, are as follows : 


1. ‘The dedication of the property must be permanent. 


2. The dedicator should be a person professing the 
Musalman faith and of sound mind and not a minor 
and 


3. The dedication should be for a purpose recognised by the 
Musalman law as religious, pious or charitable. 
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1. Dedication of the property must be permanent. The 
first essential of the valid Wakf is that the dedication of the property 
must be permanent. ‘This implies that 


(i) there must be a dedication. 


(t7) the dedication must be permanent. 
(2i) the dedication must be of any property. 


(() There must be dedication. ‘There should be a substan- 
tial dedication of the usufruct of the property to religious, pious or 
charitable purposes recognised by Mohammedan law. The dedica- 
tion should be declared either orally or in writting. But it should be 
there. Mere intention to set apart the property for a charitable 
purpose is not sufficient. : 


(ii) The dedication must be permanent. The dedication 
of the property must be permanent. A Wakf for a limited period 
is not valid. If the Wakfnama contained a condition that in case of 
mismanagement of the property, it should be divided among the 
heirs of the settler, the Wakfis invalid. The object for which the 
dedication is made should also be permanent. Perpetuity is a 
_ necessary condition for the validity of the Wakf. In the same way, 
a contingent or conditional Wakf is not valid. 


(tit) The dedication must be of any property. The 
subject of Wakf may be any property. Therefore, a valid Wakf 
may be made not only of immovable property but also of movables, 
such as shares in joint stock companies, promissory notes and even 


money (Abdul Sakur vs. Abbu Bakkr (8933) 54 Bom. 358). 


Hanafi law recognises the following as valid subjects of Wakf : 


1. Immovable property 

2, Accessories to immovable property 

3. Beast of burden or arms 

4. Koran or other books | 

5. Such other things as it is customary to make the subject of 


Wakf. 


Subject of Wakf must belong to the Wakf : It is necessary 
that the property dedicated should belong to the wakf at the time 
of dedication. A person who is in fact the owner of the property 
but is under the belief that he is only Mutwalli thereof is competent 
to make a valid Wakf of the property. What is to be seenin cases 
is whether or not that person had a power of disposition of the pro- 
perty (Haider Hussain vs. Sudama Prasad (1909) 15 Luck. 30). 


Existence of a mortgage. If the property dedicated was 
under the mortgage, then the mortgage of the endowment does not 
render the endowment invalid under the Mohammedan law. The 


WAKFS 91 


following observation has been made in the Fatawai Alamgiri on the » 
authority of the Fathul-Kadir : 


“Tt is not acondition that the property dedicated should be 
free from the rights of others (hakh-ul-ghair) as in the case of pledge 
and bailment, so that if one were to give a lease of his land and 
were then to make a wakf of it before the expiration of the term, 
the wakf would be binding according to its conditions, and _ the 
contact of lease would not be voided, but on the expiration of the 
term the land would revert to the purposes to which it was dedicat- 
ed, In like manner if a man were to mortgage his land and then 
dedicate it before redeeming it, the wakf would take effect, but the 

land would not be withdrawn in the same way from the mortgage, 
and if it should remain for years in the hands of the mortgage and 
then be redeemed, it would rcvert to the uses for which it was made 
wakf. And ifthe mortgagor should die before redemption, yet if 
he should leave sufficient inheritance to redeem the land, it is to be 
redeemed and the wakf would take effect. But if he should not 
leave enough for that purpose, the land may be sold and the wakf 
would become void. Inthe case of a lease-when either the lessor 
or lessee dies, the lease becomes void and the wakf immediately 
takes effect. so in the Fath-ul-Kadir.”’ 


The statement is expressed in similar terms in Durr-ul-Mukhtar 
(text p. 417 tr. Brij Mohan Dayal p. 358) as follows : 


““Wakf created by one who has mortgaged his property and 
is in bad circumstances as well as by an ill person who is_ heavily 
indebted is ineffectual but not by a debtor who is not ill, provided 
he creates it before his becoming incomptent (for dedicating his 
property on account of his heavy debts). If a dedicator who is— 
indebted provides for the payment of his debts out of the usuiruct, 
the Wakf should be valid, but should he make no such _ provision, 
the debt, shall be paid out of surplus income, after meeting the 
expenses of the trust economically. If he dedicates the property 
for the benefit of a person other than himself, then the income of the 
dedicated property shall belong to him exclusively for whom it is 
dedicated-Fatwa of Ibn-i-Najeem’’. 


In the Wahbaniah it is said “If one dedicates mortgaged 
property and then redeems it, itis unlawful. If he dies leaving 
behind money sufficient for redemption, no change shall be necessary 
that is to say, if he does not leave behind so much money, the Wakf 
would fail or (the defraying of the expenses of the trust out of the 
usufruct will be suspended till payment of debt).”’ 


(}) The dedicator should be a person professing the 
Musalman faith and of sound mind and nota minor. The 
dedication should be made by a person professing the Musalman 
faith and of sound mind and not a minor. The age of majority 
will be governed by Indian Majority Act and a person will be con- 
sidered as major on attaining the age of eighteen years. 
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(c) For any purpose recognised by Muslim law as 
religious, pious or charitable. The essential of a valid wakf is 
that the dedication should be for a purpose recognised as_ religious, 
pious or charitable, under the Mohammedan law. Section 3 of the 
Musalman Wakf Validating Act, 1913 provides that the following. 
objects will be valid for the creation of a wakf : 


_ (¢) for the maintenance and support wholly or partially of his 
family children or descendants and | 


3 (2t) where the person creating a wakfis a Hanafi Musalman, 
also for his own maintenance and support during his lifetime or for 

the payment of his debts out of the rents and profits of the property 

dedicated. Provided that the ultimate bencfit is in such cases 

expressly or impliedly reserved for the poor or for any purpose 

recognised by the Musalman law as a religious, pious or charitable 
purpose of a permanent character, 


On the basis of decided cases, and the text of eminent jurists, 
the following objects have been declared to be valid objects for 
creating the wakf : 


1. Mosques and provision for Imams to conduct worship 
therein (Baillio 574). 


2. Colleges and provision for professors to teach in college. 


(Baillio 57 ) 


3. Celebrating the birth of Ali Murtyza (Biba Jan vs. Kalb 
Hussain, (1909 31 All, 136). 


4. Maintenance of Khankahs (1982) 11 Pat. 288) 


5. Burning lamps in mosques (Gobinda Chandra vs. Abdul 
Majid (1945) 1 Cal 239) 


6. Payment of money to fakirs (Abdul Karim vs. Rahima Bai 
(1946)46 Bom. L.R. 67). ! 


7. Grant to an Idgah' 
8. For construction of Bridges and caravan Sarat’. 


: 9. Distribution of alms to poor persons and assistance to the 
poor to enable them to perform pilgrimage to Mecca.® 


10. Keeping tazias in the month of ‘Muharram’ and provisions 
for camels and Duldul for religious processions during Muharram.* 


11. Repairs of Imambaras.°® 


Kulsambi vs. Mohammad Abdul Satar (1948) A.N. 183. 


1. 

2. Hedaya, 240 

3. Ibid. 

4. Biba Jan vs. Kabib Hussain (1909) 31 Ald. 136. 
>. lbid. 
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12. Celebrating death anniversaries of the settlor and of the 
members of his family.t 


13. Performance of ceremonies known as. Kada:v Sharif.? 


14. Reading the Koran in public places, and at private 
houses.® 


15. The construction of a Cobat or free boarding house for 
pilerims at Mecca. 


16. Performing the annual fateha of the members of his 
famlly.° 


17. Maintenance of poor relations and dependents.° 
18. Grant to Idgah.’ 


19. A durga or Shrine of pir which has long been held in 
veneration by the public.® 


Invalid objects 


1. The objects prohibited by the Islam e.g. constructing or 
repairing a church or temple. | 


2. If there is no distribution of alms, the reading of the 
Koran and the performance of ceremonies for the benefit of the 
soul of the deceased is not a valid object of a wakf.2 The reason 
for the decision is not the object though religious and pious is not 
charitable, for there is nothing in Indian statutes or in Mohamedan 
law which draws a clear cut distinction between religious 
and pious purposes on the one hand and charitable purpose the 
other. | 

3. The Allahabad High Court has held that a_ provision for 
wages and pensions of servants and dependents is valid,!° 

4. Wakf in favour of utter strangers. 


ira 


5. Wakf for the repairing of the waqf’s secular property.” 


6. Spending a sum of money for feasting Outchi Memon 
every year on the anniversary of the settlor’s death. 


Sattar Ismail vs. Hamid Sa't (1944) 2 M.L.J. 92. 

Phul Chand vs Akbar Yar Khan (1896) 19% All 211. 

. sattar Ismail vs Hamid Sait (1944) 2 M.D.J. 92. 
Mohammed Yusuf vs Mohammed Sadiq (1933) 14 Lah. 431, 
Luchmiput Singh vs. Amir Alum (1882) 9 Cal. 176, 
Mukaram vs Anjuman-un-Nissa (1923) 45 All. 152. 
Kulsambi vs. Mohammad Abdul Satar (1948) A.N. 183. 
Sunni Cet tral Board o° Waaf vs. Sirajul (1954) A.A. 88. 
Kaleloola vs. Nusserudeen (1894) 18 Mad. 201. 

Ghulam Mohammedan vs. Ghulam Hussain (1932) 59 1.A. 74. 
11. Ismail Haji Arat vs. Umar Abdula (1942) 44 Bom. L.R. 256. 
12 Pulin Behary vs. M.A. davar (1946) 49 GWN 721. 

13, Abdul Karim vs, Rahimabai (1946) 48 Bom. L.R. 67. 
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Wakf will be void, for uncertainty. The object of the 
wakf must be certain, if they are not, the wakf will not be valid 
for uncertainty. If the ohjects are specified, then it is not necessary 
to name them. 


There is a difference of opinion whether the wakf created for 
Dharam, Khairat, vigere is valid or not? In a Bombay case.! 
a bequest by a Mohammedan for dharam, kherat, vigere was held to 
be void for uncertainty. Ina Punjab case,? it was held that a 
wakf for such charitable purposes as the trustees should think 
proper and for such purpose as that the settlor should obtain 
certain bliss therefrom, is void for uncertainty. In an Allahabad 
case®, it was held that a wakf for fateha and for amar-i-khair 
including the maintenance of poor relations and dependents was 
not void for uncertainty. 


In another Allahabad case, it was held that a trust for khairat 
or for khairati kam was valid. Butifatrust is for umure khair or 
kare khair, it is a question of construction in what sense the > 
expression is used, and if it used in the sense of benevolent 
purposes or good purposes, the trust will be void for uncertainty.‘ 


The Calcutta High Court has held that the use of the veneral 
words of the proviso of Section 3 of the Wakf. Act without speci- 
fication of the object of charity does not invalidate a wakf as it 
‘contemplates an ultimate gift effective in law and that the ultimate 
benefit in a wakf-alalaulad can also be impliedly reserved for the 
poor or for auy purpose of a permanent character. ‘Those purposes 
need not he expressed in clear terms in the wakfnama. The wakf 
deed manifested an overiding invention to charity in the contin- 
gency of the failure of the descendants of the settler and the 
ultimate gift to proper acts of charity was held to be valid.° 


Objects partly valid and partly invalid. When a_ wakf 
is created for purposes partly invalid, the property as is dedica'ed 
for invalid purposes will revert to the wakf. But if the property 
is not so distinct, the whole of it will be dedicated for the lawful 


objects. 

Essential according to Shia law. -Wakf is contract, the 
fruit or effect of which is to tie up to the original and to have is 
usufruct free. 

There are four conditions required for the wakf, which are 
as follows : 


1. It must be perpetual. 


Gangaba vs. Thavar (1863) 1, Bom H.C.O.C. 71. . 
Shahab-ud-din vs. Sohan La] (1907) Punj Rec. No. 75 
Muakarram vs. Anjuman-un-Nis a (1923) 45 All. 152. 
Mohammad Yusuf ys. Azimuddin (1941) All. 443. | 

tiashim Ali vs. [ffat Ara Hamidi Begum (1942) 46. C.W.N. 561. 
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2. It must be absolute and unconditional. 
3. Possession must be given of the thing apprepriated. 
4. It must be entirely taken out of Wakf.?. 


Doctorine of Cy-Pres. The word ‘Cy-pres’ means ‘near’ 
‘next to’ or ‘as near as may be’. The doctrine of cy-pres means 
that when the execution of a charitable trusts is expressed in words 
and it is impossible or becomes imparacticable, the gift will not fail 
and it will be used for the purpose as nearly as possible, as desired 
or intended by the settlor. 


The doctrine of cy-pres was explained by Scot in the following 
words : 


“The principle under which the courts attempt to save a 
charitable trust from failure by carrying out the more general 
purpose of the testator and carrying out approximately though not 
exactly his more specific intent is called the doctrine of cy-pres. 


Where a trust shows a charitable purpose for the disposition 
of property, it is immaterial that the particular mode for its imple- 
mentation is left uncertain, for the courts will carry out the charity 
into effect. In charitable trusts, charity in the abstract is to be 
taken to be the object, and the specific purposes to which the 
property may be dovoted constitute only mode of administering 
the trust. 


The doctrine of cy-pres does not displace merely because 
the residuary bequest is to charity. In Mayor of Lyons vs. 
Advocate General of Bengal & Other?, the testator, a Frenchman, 
bequeathed his property partly to individual legatees and more 
largely to various charitable objects. The direction in the last 
that “if none, the sum is to remain to the estate.” The residuary 
clause of will directed that “‘after the several payments of gifts and 
others, as also the several establishment, if a surplus of ten lacs 
remains that above surplus is to be divided in such a manner as to 
increase the three establishments. It was contended on behalf of 
the appellants that the doctrine of cy-pres disposition of charitable 
legacies is not applicable where the residuary bequest is to charity. 

.The contention of the appellants was rejected by their Lordships 
of the Privy Council inter alia, the following observations : 


“Cases may be easily supposed where the charitable object 
of the residuary clause is so limited in its scope, or requires so 
small an amount to satisfy it that it would be absurd to allow a 
large fund bequeath to a particular charity to fall into it, If 
large sums were given to endow a college, and the residue bequeath- 
ed for the support of three poor alms woman, or to provide coals 


— Heenan eae ua am mn NT Te ne 


1. Commr. of Income Tax vs. Sardar Bhadur, Sardar Indra Singh 
AIR 1956 C 1. 164. ingh Trust, 


Z. (i875 —76) L.R. 31.A, 32, 
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at Christmas for the poor persons, it would be manifestly absurd, 
supposing the cy-pres doctrine be established at all, to withhold the 
application of it in instances of this kind, It cannot, therefore, in 
their Lordship’s opinion be laid down as a general principle that 
the cy-pres doctrine is invaribly displaced where the residury 
bequest is to charity. 


“Their Lordships, therefore, are brought to the conclusion 
that the jurisdiction of the court to act on the cy-pres doctrine 
upon the failure of a_ specific charitable bequest arises whether 
the residue be given to charity or not, unless upon the construction 
ofa will a direction can be implied that the bequest, if it fails, 
should go to the residue, 


“The question remains whether such an implication arises 
upon this will. It certainly cannot be inferred from the terms in 
which the respective gifts to poor persons in Calcutta and Lyons 
are bequeathed that the testator and contemplated the failure of 
either of these charities, or had formed any intention in that case 
regarding them ; on the contrary, the inference arises, upon com- 
paring these clauses with the corresponding gift for the prisoners 
at Lucknow in which there is a direction that in the event of failure 
it shall remain to the estate, that he had not, If then, such an 
implication can be made,it must be from the residury clause 
itself ; constructed with the other parts of the will relating to 
Martiniere establishments and from these it may be inferred 
that was present to the restatorss mind and what alone he intended 
to dispose of, was a residue after the funds of these charities had 
provided and set apart. It seems, therefore, to their Lordships, that 
there is not such a necessary interference of intention to be found 
in the terms and provisions of the will as is required to raise the 
implication of a bequest over by the testator of these legacies, 
upon the failure of the particular charities. 


“The sum of these opinions appears to be, that whilst regard 
may be had to the other objects of the testor’s bounty in cons- | 
tructing a scheme, primary consideration is to be given to the gift 
which has failed, and to a search for objects akin to it. Ifthis be 
rule, may not the gift so poor prisoners in Calcutta be considered . 
to have a local character ; and in that case, may not a scheme pro- 
perly framed for the benefit of other poor persons in Calcutta be 
supported, as being cy-pres to the original purpose.” 


The doctrine of cy-pres applies to the following cases : 

1. Where a general charitable purpose is expressed but the 
author of the trust has not expressed or has failed to express with 
sufficient clarity the specific modes by which it is to be carried 
out. . ' 

2. Where the author of the trust has made a gift to a 
particular charity, but that gift becomes incapable of taking 
effect. 
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3. Where the charitable purpose expressed by the settlor do 
not exhaust the property affected, then if the settlor had a general 
and an exclusive intention with regard to the trust property in 
favour of charities then the surplus would be applied cypres. If it 
appears from the settlement that the trustee made the highest limit 
to which he was inclined to go in favour of charities or a specific 
and sole charity, the doctrine of cy-pres will not be applicable and 
surplus would be held as a regarding or an otherwise implied trust. 


Doctrine of Mushaa, The meaning of “Mushaa’ is ‘undivided 
share in the property’. There is a difference of opinion among emi- 
nent Muslim jurists on the point whether a ‘mushaa’ can be subject 
of a valid wakf. | 


According to Mohammad, the wakf of a ‘mushaa’ in property 
capable of partition is not valid, for he is of the opinion that deli- 
very of possession by the endower to a mutawalli is a condition pre- 
cedent for the validity of a wakf. Abu Yusuf hold the opinion that 
a wakf of a Mushaa is valid though the property may be capable of 
partition, however he has declared that a wakf of a mushaa for a 
mosque or a burial ground is not valid. 


According to the more approved view, mushaa form the sub- 
ject of wakf, whether the property is capable of division or not, 
However the wakf of a mushaa for a mosque or burial ground is not 
valid, whether the property is capable of division or not (Mulla) 


Creation of Wakf. A wakf may be created by any of the 
following ways : | 


1. By an act inter vivos, or 
2. By will or 

3. During death-illness or 
4. By immemorial user. 


Wakf Inter Vivos. Inter Vivos means ‘between living voices’ 
t.e. during the lifetime. A wakf inter vivos is a wakf which is consti- 
tuied during the lifetime of the wakf and takes effect from that 
time. 


According to Abu Yusuf, a wakf inter vivos is completed by a 
mere declaration of endowment by the owner. But according to 
Mohammed the wakf inter vivos is complete when besides a declara- 
tion of wakf, a mutwalli is appointed and possession of the property 
is delivered to him. If the founder of wakf constitute himself the 
wakf, then there is no necessity of transfer of physical possession 
whichever of the two views is upheld. : 


The Supreme Court in a case! observed as follows : 


“A wakf inter vivos is completed by a mere declaration of 
endowment by the owner...this view has been adopted by the High 
meme etn enn 
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Courts of Calcutta!, Rangoon’, Patna, Lahore*, Madras®, Bombay’®, 
Oudh Chief Court’ and recently by the Allahabad High Court® and 
the Nagpur High Court.® Further the founder of a wakf may cons- 
titute himself the first mutwalli. and when the founder and mutwalli 
are the same person, no transfer of physical possession is necessary. 
Nor is it necessary that the property should be transferred from the 
name of the donor as owner into his name as mutwalli. An apparent 
transaction must be presumed to be real and the onus of proving the 
contrary is on the person alleging that the wakf was not intended to 
be acted upon.’ 


A dedication ‘inter vivos’ is complete and irrevocable as again- 
st the endower either when a civil contract has been so decreed, or 
when possession has been delivered by the endower to the mutwalli, 
accompanied by declaration of the trusts of the endowment ; or in 
the case of a mosque, when it has physically separated from the 
endower’s property, and prayer has been said in it with his permis- 
sion, and similarly with other things dedicated to public uses, such 
as, cemeteries, caravan sarais and aquedents.” 


Under the Shia law, the wakf inter vivos can be created, when 
the declaration is accompanied by the delivery of possession. How- 
ever, the founder of the wakf is entitled to constitute himself the 
first mutwalli, then in such case, no delivery of possession is 
necessary. 

The intention of wakfis always important if the wakf is not 
created by the document. But mere intention is not sufficient to 
create wakf, if there is neither a declaration of wakf nor delivery of 
possession. 


Registration of Wakfnama. A wakfnama by which immov- 
able property of the value of Rs. 100 and upwards is dedicated by 
way of wakf should be registered under the Indian Registration Act, 
1908. This is also necessary when the wakf constituted himself sole 
mutwalli thereof. 


The Privy Council in Mohammad Rustam Ali Vs. Mushtaq 
Hussain" held that a trustee name by which the mutwalli appoints 
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additional mutwallis does not require registration, if the document 
does not purport to transfer any interest in the property to them. 


Wakf by will. The wakf by will takes effect after the death 
of the wakf it cannot operate upon more than one-third of the net 
assets of the wakf without the consent of the heirs. 


A testamentary wakf may be revoked by the wakf at any time 
‘before his death. | 


Wakf in marz-ul-maut. When the wakf labours under Marz- 
ul-maut, the wakf will operate to the extent of one-third of the pro- 
erty without the consent of the the heirs of the wakf. 


Wakf by immemorial user. If a land has been used for a 
religious purpose from time immemorial, then the land is by user 
-wakf although there is no evidence of an express dedication. It is 
not possible to prove dedication by direct evidence, but wakf may 
‘be established by evidence of immemorial user. ! 


If a land is used for a long time for the purpose of a masjid, 
and for its courtyard which formed part and parcel of the masjid, 
then it will be presumed to constitute a wakf by user. The building 
which has been set apart as a mosque, is presumed to be wakf pro- 
‘perty if public prayer are said there with the permission of the owner. 
If a mosque was constructed and worship was being performed for a 
long time, it will be presumed that the land is dedicated property 
and no longer belongs to the original owner. Similarly, if a property 
is wakf property and was being used as Mosque and some rooms 
‘were added by the mutwallis for religious purposes alongwith the © 
old mosque, then it will be regarded as one unit, and the whole unit 
becomes wakf by user. 


The question, whether any land is a public graveyard isa 
question of fact and long user makes such evidence conclusive for a 
wakf. If few burials were held few years ago, then it will be no 
evidence of public user. But if a land was being used as a graveyard 
and it was so entered in the revenue record, then merely because it 
was not being used as suchin recent years will not deprive of its 
character as a wakf. The Allahabad High Court h:s held that where 
dead body is buried in a certain land, it is presumed’ that the land 
is dedicated for the graveyard and the Muslim community have 
access to it’? In Mohammad Kasam Vs. Abdul Gafoor?, one portion 
of public graveyard was used as burial ground from time immemo- 
rial and another portion was separate and being in the possession of 
the mutwalli, There were no burials in the built portion, but it was 
not shown in the settlement papers as the personal property of the 
mutwalli, it was held that the whole land in graveyard could not be 
considered wakf property, and the built portion was the private pro- 
perty of the Mutwalli. A Pir Tomb or a Mosque or a Darga is: 


1. Nazira Vs. Subhdarshan Lal (1936) All. L.J. 651 
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public property and accessible to the public, unless otherwise proved. 
If any land belongs to graveyard and it is described in the revenue 
register as a grave, but the existence of a few graves will not infer 
that the land is a graveyard. However a Hindu may dedicate a plot 
of land for the purpose of Muslim graveyard’. 


: Revocation of Wakf. A testamentary wakf may be revoked 
by the wakif at any time before his death. But the wakf inter-vivos 
cannot be revoked by the wakif, and any wakfin which the wakif 
reserves to himself the power of revoking the wakf, will not be: 
valid. 


Kinds of Wakfs. Under the Mahommedan law, a wakf may: 
be classified into the following two categories : 


1. Public wakfs. 
2. Private wakfs. 


Public wakfs. A public wakf is one for a public religious or 
charitable object. 


Private Makfs. A private wakf is one for the benefit of the 
settlor’s family and his descendants and is technically called as Wakf 
-alal-aulad. It was considered that ‘it constitute a valid wakf there 
must be a dedication of property solely to the worship of God or to: 
religious or to charitable purposes!, or in other words, that a private 
wakf was in no case valid. ‘The private wakf can also be classified. 
- into two heads : 


(t) Wakf exclusively for the benefits of the settlor’s family 
children and descendants in perpetuity. Such awakf was invalid 


before the Wakf Act.? 


(it) Wakf both for the benefit of the settlor’s family, children 
and descendants, and for charity: The case of Abdul Fata Maho- 
med vs. Rasamaya® was the leading case on the subject. In that 
case, the settlor dedicated the property to the wakf and it was said 
in the wakfnama that the income ofthe wakf property was to be 
applied in the first instance for the benefit of the settlor’s descen- 
dants from generation to generation, and the trustin favour of 
charity was not to come into operation uutil after the extinction of 
the whole fine of the settlor’s descendants. Their Lordships of the 
Privy Council held that the sole object ofthe settlement was to 
create a family settlement in perpetuity, and the gift to charity was. 
illusory. Their Lordships observed that ‘As regards precepts, which: 
are held up as the fundamental principles of Mahomedan law, their 
Lordships are not forgetting how far law and religion are mixed up 
together in the Mahomedan communities ; but they asked during 
argument how it comes about that by the general law of Islam, at 
least as known in India, simple gifts by a private person to remote 


1. Arur Siugh Vs. Badar Din (1940) 188 
2. Mulla 
3, (1894) 22 Cal. 619 


unborn generations of descendants, successions that is of inalienable 
life-interests, are forbidden ; and whether it is to be taken that the 
very same dispositions, which are illegal when made by ordinary 
words of gift, become legal if only the settlor says that they are 
made as wakf in the name of God, or for the sake of the poor. To 
those questions no answer was given or attempted, nor can their 
Lordships see any. Their Lordships however held that such a wakf 
‘was not valid. 


The decision of the Privy Council caused considerable dissa- 
tisfaction amongst Mahomedans in India as under the pure Maho- 
medan law, a wakf exclusively for the benefit of the settlor’s family 
and descendants was valid. Therefore a representation was made to 
the Government of India, and in pursuance of the representation, 
the Musalman Wakf Validating Act VI of 1913 was passed. The 
Act was not declared to have retrospective effect. 


Law relating to the private wakfs before the Wakfs 
Validating Act. — | 


Before the passing of the Wakf Validating Act, 1913, wakf 
‘was valid, if the effect of the deed of wakf was to give the property 
in substance to charitable purposes. If the effect of the wakf was to 
give the property in substance to the testator’s family, then the 
ewakf will not be valid. 


In Mahomed Ahsanulla vs. Amarchand Kundu,! a Mahome- 
‘dan executed a document which recited that the property of the 
settlor was being dedicated for the purpose of supporting a mosque 
and two schools, and for said ward. The wakfnama_ provided that 
the sons and descendants will be appointed as mutwalli and _provis- 
ions contained for their salary. and for the maintenance and support 
of his family and descendants from generation to generation. The 
wakfnama also provided that the mutwallis should continue to 
perform the religious and charitable purposes according to customs 
and this requires a very small expenditure compared to the income. 
Tt was held that this was not a valid wakf under the law, before the 
Wakf Act for the main purpose of the settlement was the aggrandi- 
zement of the settlor’s family and the gift to charity was illusory. If 
indeed it were shown that the customary uses were of such magni- 
tude as to exhaust the income or to absorb the bulk of it, sucha 
circumstance would have its weight in ascertaining the intention of 
‘the grantor. 


In Abdul Fata Mahomed vs. Rasamaya’, their Lordships of 
Privy Council observed as follows : 


“If a man were to settle a crore of rupees, and provide har, for 
‘the poor, that would be at once recognised as illusory. It is equally 
illusory to make a provision for the poor under which they are not 
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edtitled to receive a ruyee till after the total extinction of a family ; 
~ possibily not for hundred of years ; possibly not until the property 
had vanished away under the wasting agencies of litigation or mal- 
feasance or misfortune ; certainly not long as there exists on the 
earth one of those objects whom the donors really cared to maintain 
in a high position. ‘Their Lordship agree that the poor have been 
put into this settlement merely to give it colour of piety, and so to 
legalize arrangem-nts meant to serve for the aggrandizement of a 
family.” 

In Mutu Ramandan vs. Vava Levvai!. a wakfnama was exe- 
cuted by two M homedan brothers whereby the lands of the value 
of Rs. 20,000 was applied to trust and it was provided that an inde- 
terminate portion of the income will be applied for the due perfor- 
mance of customary fateha for ancestors and to alms giving, and the 
residue will be «pplied for the benefit of the settlor’s son and_ their 
descendants without power of alientation. The amount for fateha 
and alms giving wis estimated to be Rs. 600 per annum while the 
total income of the trust property was Rs. 1500. heir Lordships. 
of Privy Council held that although two-fifth of the income was to: 
be applied to charity, and three-fifths was to goto the family, the 
effect of the deed was to give th> property in substance to charita- 
ble uses, and the deed was therefore valid. But these figures may 
vary. They are not fixed and unalterable. The income may fluctu- 
ate or decrease permanently, and needs of the charity may expand 
even...The paramount purpose of the grantors was evidently to pro- 
vide for all the needs of these charities upto the limit of the trust 
funds, the income received from the land. Those needs are the first 
burden upon that income. It is the residue, which may be a dwin- 
dling sum, that is given to the family. The contention that, because 
the share of giving to the family is at present larger than that 
going to the charities, the effect cf the deed is so to give the property 
in substance to the family, and that therefore it is invalid as a deed 
of wakf, is, their Lordships think, entirely unsound. 


Law relating to private wakfs under the Musalman: 
Wakf Validatiug Act, 1913 

The Musalman Wakf Validating Act, 1913 was passed to 
declare the rights of Musalmans to make settlements of property by 
way of wakf in favour of their families, children and descendants. 
The text of the Act is as under : 
| An Act to declare the rights of Musalmans to make settlements 
of property by way of ‘‘wakf” in favour of their families. children 
and descendants. 

Whereas doubts have arisen regarding the validity of wakfs. 
created by persons professing the Musalman faith in favour of them- 
selves, their families, children and descendants and ultimately for 

the benefit of the poor, or for other religious, pious or charitable 
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purposes ; and whereas it is expedient to remove such doubts ; It 
is hereby enacted as follows : 


Short title and extent I. (1) This Act may be called the 
Musalman Wakf Validating 
Act, 1913 
(2) It extends to the whole or 
India. 
Definitions 2. In this Act unless there is any- 
thing repugnant in the subject or 
context. 


I. “‘Wakf” means the permanent 
dedication by a person professing 
the Musalman faith of any 
property for any purpose recog- 
nized by the Musalman law as 
religious, pious or charitable. 


2. “‘Hanafi Musalman means a foll- 
ower of the Musalman faith who: 
conforms to the tenets and _ doct- 
rines of the Hanafi school of 
Musalman law. 


Power of Musalmans to 3. It shall be lawful for any person 
create certain wakfs. | professing the Musalman faith to 
create a wakf which in all other 
respects is in accordance with the 
provisions of Musalman law, for 
the following among other pur- 

. poses :— 


(a) for the maintenance and support wholly or partially of his 
family, children or descendants, and 


(b) Where the person creating a wakfis a Hanafi Musalman, 
also for his own maintenance and support during his lifetime or for 
the payment of his debts out of the property dedicated. 


Provided that the ultimate benefit is in such cases expressly or 
impliedly reserved for the poor or for any other purpose recognized 
by the Musalman law as a religious, pious or charitable purpose of a. 
permanent character. 


Wakfs not to be invalid 4. No such wakf shall be deemed 
by reason of remoteness of to be invalid merely because 
benefit to poor etc. the benefit reserved therein for 


the poor or other religious, 
Pious or charitable purpose of 
a permanent nature is postpon- 
ed until after the extinction of 
the family, children or descen- 
dants of the person creating 
the wakf. 
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Saving the local and 9. Nothing in this Act shall effect 
sectarian custom any custom or usage whether 
local or prevalent among 
Musalmans of any particular 

Class or sect. 


Private Wakfs may be declared for the maintenance of 
family, children or descendants 


Now it has been declared by Section 3 of the Musalman 
Wakf Validating Act, 1913 that any person professing the Musal- 
man faith may create a wakf for the following among other pur- 
poses :— 

1. for the maintenance and support wholly or partially of his 
family, children or descendants. 


2. Where the person creating a wakf is Hanafi Musalman, 
also for his own maintenance and support during his lifetime or for 
the payment of his debts out of the rents and profits of the property 
dedicated provided that the ultimate benefit is in such cases expres- 
sly or impliedly reserved for the poor or for any other purpose 
recognised by the Mussalman law as a religious, pious or charitable 
purpose of a permanent character. 


The word ‘family’ is too exhaustive to cover not only the 
children and descendants but also the relatives of the waklf. The 
daughter-in-law, adopted son, half brother, the son and grandson of 
a paternal uncle, and the son of a half sister are included in the 
term ‘family’. A son of wakf’s sister whois residing with him, is 
also a member of the family. The Allahabad High Court has held 
the word ‘family’ should be given a wide and not a restricted 
meaning and a person may belong toa family either if he isfrom a 
common progenitor or if he is living under the same roof and is 
being supported and maintained by the settlor. Thus the step- 
daughter of the wakif’s sister, bred, brought up and married by 
the settlor was held to be a member of a wakif’s family, but not her 
descendants?. 


Maintenance and support of the Wakif during his lifetime 


A hanafi Mahomedan can make provision in the wakf for his 
maintenance out of the income of the wakf property. He may 
reserve the whole income for the purpose. A Hanafi Mahomedan 
can make provision for the payment of the depts out of the rents 
and profit of the property dedicated. 


The provision for maintenance and support of the wakif and 
payment of debts of the wakif out of the rents and profits of the 
dedicated property has been approved by the Wakf Validating Act, 
1913. Butthe Act has approved such wakf in respect of Hanafi 
Mussalmans. 


1. Abdul Qavi vs. Asaf Ali (1962) A. Ali, 364. 
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But the Shia Mahomedan cannot settle the property in wakf, 
for his own maintenance and payment of his debts. According to — 
Shia law, a wakf is not valid unless the settlor divests himself of 
the ownership of the property and of everything in the nature of 
usufruct from the moment the wakf is created’. 


The Privy Council approved the four conditions governing 
‘the validity of a wakf under Shia law as set out in Baillie’s digest 
AI, 218-21y. These are : 


1. It must be perpetual. 
2. Absolute and unconditional. 


3. Possession must be given to the mowkoof of the thing 
-appropriated. 


4. It must be taken entirely out of the wakif or appropriator’. 


A Shia cannot make provision for bis own maintenance or 
‘payment of his debts out of the wakf property, but he may provide 
for the maintenance of the family, children and dependents. He 
‘may also make provision for the expenses of Roza, Nimaz, Haj, 
‘Ziarat etc. to be performed after his death for his spiritual benefit®. 
If the dedicator is the first mutwalli, then he may take the remune- 
ration of the mutwalli out of the income of the dedicated property. 


“Ultimate gift toa wakf must be one forareligious pious 
-or charitable purpose 


If the condition of an ultimate dedication to a pious and 
unfailing purpose is satisfied, a wakfis not made invalid by an 
intermediates settlement on the founder’s children and their des- 
cendants. The benefits these successively take, may constitute a 
“perpetuity in the sense of the English law, but according to 
Mahomedan law, that does not vitiate the settlement provided the 
ultimate charitable object be clearly designated*. | | 


Section 3. of the Act provides that the ultimate gift to charity 
“may be an implied gift, it need not be express, According to Abu 
Hanifa and Muhammad, in a valid wakf, the ultimate benefit for 
‘the poor should be expressly reserved. But Abu Yusuf holds that 
»such benefit may be reserved impliedly, and this can be-done by 
“the mere use of the word “‘Wakf”. The Fatawa Alamgiri has 
preferred the opinion of Abu Yusuf, 


The ultimate gift must be one for a religious, pious or chari- 
‘table purpose. ‘The purpose could be specified. 


1. Ali Raza vs. Sanwal Dass (1919) 41 All. 34. 

2. Abadi Begum vs. Kaniz Zainab (1927) 54 1.A. 33. 
3. Mohammad Qasim vs. Mohammad Mehdi (1983) 10 Luck. 458. pe 
4, Bikani Mia vs. Shuk Lal (1893) 20 Cal. 116. 
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Wakf Validating Act, 1913 not retrospective 


The Mussalman Wakf Validating Act, 1913 came into force 

w.e.f. 7th March, 1913 and it is not of retrospective effect. It did 

not apply to wakfs created before that date. An Act was passed 

in 1930, called the Mussalman Wakf Validating Act, 1930 (XXXII 

of 1930) which came into force w.e.f. 25th July, 1930. The Act. 

_ provided that the Wakfs Validating Act, 1913 applies from 25th 
July, 1930 to wakfs created before the 7th March, 1913. 


Administration of Wakif Property 


Mutawalli. The wakf property vest in the Almighty from. 
the Moment a wakf is created. The “Mutwalli’ is the manager or 
superintendent of the wakf property. He had no right in the 
property belonging to the wakf. He is not a trustee in the technical. 
sense. 


__ A mutwalli has the same rights of management as an_ indi- 
vidual owner, He is not bound to apply the wakf property for a. 
object though laudable are not objects of the wakf. Mutwalli has 
no beneficial interest in the wakf. A mutwalli is merely the servant 
of God, managing the property for the good of his creatures. He 
may be appointed either verbally or under a deed by which a. 
wakf is created. 


Who may be appointed as Mutwalli 


Any person who is of sound mind, of any faith, female or 
male, has attained the age of majority and is capable of performing 
the functions to be discharged under a wakf, can be appointed as a 
mutwalli. But where the mutwalli has to perform religious or: 
spiritual duties which cannot be performed by a female or non- 
Mahomedan e.g. the duties of an imam in a mosque, or majavar of 
adargah, or khativ or sajjadanashin, then the female or a non- 
a isedan. is not competent to hold the office of mutwalli of the 
wakf. 


Female as Mutwalli 


There is no legal bar which prohibits a woman holding a 
mutwalliship when the wakf involves no spiritual duties such asa 
woman cannot discharge in person or by deputy. A woman can 
be appointed as a manager of a graveyard!. In Wares Ali Vs. 
Sheikh Shamsuddin?. woman founded the wakf for a mosque and. 
other religious and charitable purposes and appointed herself first 
mutwalli, and directed that her two male relations should be 
-mutwallis after her, and then directed that their legal heirs will 
succeed as mutwalli. The Calcutta High Court held that the- 
female heirs will also be entitled to succeed as Mutwallis. 


* Appointment of Mutawalli 
A mutwalli can be appointed by 


1. Abdul Aziz vs. Mahomed Ibrahims (1941) Bons 341. 
2. (1936) 63 Cal C.J. 573. 
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(a) By the Wakif himself. 
(b) His executor. 


(c) The mutwalli and 
(d) The Court. 


(a) By the Wakif himself. The wakif is entitled to appoint 
the first mutawalli. He may also lay down a scheme for the 
administration of the trust and for succession to the cffice of 
mutawalli. 


The founder of the wakf is entitled to appoint another mut- 
walli if any person appointed as mutwalli dies or refuses to act or 
removed by the court and there is no provision in the deed of waki 
regarding succession of the office of new mutwalli. 


In Ali Asghar vs. Farid Uddin,! the wakif appointed himself 
as the first mutwalli, and after his dezth, A, ‘Ihe wakif resigned 
from the mutwalliship and appointed B as mutawalli. It was held 
that A was entitled to become a mutawalli only on the death of the 
wakif, and the wakif was entitled to appointed B, as the post of 
Mutawalli was vacant during the wakif’s lifetime. It was held that 
“There is nothing in Mahomedan law, which prevents the appro- 
priator or wakif. who is himself the first mutawalli, from resigning 
his office, and, out of his own residuary or general powers as wakifl 
or appropriator, appointing his own successor provided that thereby 
he does not oust any express power already cenferred by the deed of | 
wakf.’ : 
In private wakfs, generally the wakif has absolute power to. 
appoint a mutawalli, but in public or religious wakfs, the power 
may be subject to the approval of the court. 


(b) By the executor. If the wakif does not appoint the 
mutawalli for the wakf. ‘The executor has also the power to appoint 
mutawalli, if any person appointed as mutawalli dies, or refuses to 
act in the trust or is removed by the court, or if the office of muta- 
walli becomes vacant, and there is no provision in the wakfnama 
regarding succession to the office. 


” 


(c) By the mutawalli. If the wakif or his executor are dead,. 
and there is no provision in the deed of wakf regarding succtssion 
to the office, the mutawalli for the time being may appoint a 
successor on his death-bed. The mutawalli cannot appoint muta- 
walli while he is in health, or by will. He may appoint any person 
as mutawalli on his successor. | 


(7) By the Court, If any person appointed as mutawalli 
dies, or refuses to act in the trust, is removed by the court, or if the 
office of mutawalli otherwise becomes vacant, and there is no pro- 
vision in the deed of wakf regarding succession to the office, and 
no appointment has been made by the wakif, his executor or muta- 


1. 1946Ali. 661. 


* 


108 MUSLIM LAW 


~walli, then the court may appoint a mutawalli. The Privy Coucil 
has held? regarding the management of public, religious or charit- 
able trusts, as follows : 


“It has further been contended that under the Mahomedan 
law the court has no discretion in the matter and that it must give 
effect to the rule laid down by the founder in all matters relating to 
the appointment and succession of trustees or mutawallis. Their 
Lordships cannot help thinking that the extreme proposition urged 
on behalf of the appellants is based on a misconception. The 
-Mussalaman law, like the English law, draws a wide distinction 
between public and private trusts. Generally speaking, in case of a 
wakf or trust created for specific individuals or a determinate body 
of individuals, the Kazi whose place in the British Indian system is 
taken by the Civil Court has, in carrying the trust into execution, to 
give effect, so far as possible, to the expressed wishes of the founder. 

With respect, however, to public religious or charitable trusts, of 
which a public mosque isa common and well-known example, the 
_kaze’s discretion is very wide. He may not depart from the inten- 
tions of the founder or from any rule fixed by him as to the object 
of the henefaction ; but as regards managements, which must be 
governed by circumstances, he has complete discretion. He raay 
defer to the wishes of the founders so far as they are conformable to 
-changed conditions and circumstances, but his primary duty is to 
consider the interests of the general body of the public for whose 
benefit the trust is created. He may find either judicial discretion 
“vary any rule of management which he may find either not practic- 
able or not in the best interests of the institutions.”’ 


The court should not disregard the directions of the wakif, 
except for the manifest benefit and provided that the descendants 
‘(ba farzandan-parzandan) should succeed as mutawallis, it was held 
‘that the words ba farzandan did not exclude the daughters of male 

descendants, but excluded the children of daughters.? 


Power of mutawalli. A mutawalli has no power to mort- 
gage, sell or exchange wakf propertv or any part thereto, unless he 
is expressly empowered to do so, without the permission of the court. 
A mutawalli has all the powers to do all acts which are reasonable 
and proper for the protection of the wakf property and for the 
administration of the wakf. 


The mortgage of the wakf property may be retrospectively 
confirmed by the Court, though made without the previous sanction 
of the Court in the first instance. The Allahabad High Court® has 
held that a usufructuarv mortgage by a mutawalli is valid, without 
the leave of the court, if later on the transaction has been approved 


1. Mahomed Ismail Vs. Ahmed Moola (1916) 43 I.A. 1267. 
2. Mahammad Eshaque vs. Mahammed Amin (48) A.C. 312. 
3. Afzal Husain vs. Chhedi Lal (1935) 57 Ali. 727. 
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by the court. The Madras! and Orissa? High Courts have held that: 
an alienation which was for the benefit of the wakf can be retrospec:- 
tively confirmed. | 


The sanction of the court for sale, mortgage or disposal of the 
wakf property may be obtained by submitting an application and. 
to bring a suit for that propose is not essential. 


It is a piece of substantive Mohammedan law, that a muta- 
walli whether the wakf be a public or private one cannot, practi-- 
cally speaking, transfer property without the sanction of the Qazi. 
The mutawalli’s power of transfer is very much limited indeed ;. 
cases may occur in which a transfer of a portion of the wadqf pro- 
perty if timely made, would save the rest from destruction or loss. 
It is stated in the petition that the present case was like that, If 
the sanction of the Kuzi has to be obtained, under the Mohammedan 
law, and, if without a previous sanction being obtained, no pur-. 
chaser may be forthcoming to purchase the property except at the 
risk of losing it eventually, it is necessary that the mutawalli should 


be in a position to obtain that sanction (Askari Husain vs. Chunni. 
Lal.*): 


Power of Mutawalli to grant leases. A mutawalli has no- 
power to grant a lease of wakf property, if it be agricultural, for a 
term exceeding three years, and, if no-agricultural, for a term 
exceeding one year— 


(a) unless he has been expressly authorized by the deed of 
wakf to do so ; : 


(6) or, where he has. no such authority, unless he has obtained 
the leave of the court to do so ; such leave may be granted. 


even if, the founder has expressly prohibited a lease for a. 
longer term?. 


Ameer Ali in his book observed as follows in this connection :. 


‘‘Neither the Cestui que trust nor the administrator can grant: 
a lease of the wakf property for a long ‘period’. According to Sidi 
Khali, two years, according to others three years, is the longest term 
for which a lease may be given unless it is given io the next bene- 
ficiary when it may be for ten years. The least may, however, be- 
extended if the property needs repair. It is a principle that property 
held as wakf property must be kept in good repair, and that future 
beneficiaries can, in order to preserve their rights, oblige the 
usufructor to lease the house that is falling into ruin and to apply: 
the rent wholly to its reconstruction or repairs.”’ 


Abdul Kadir vs. Kadiria Sabha (1953) A.M. 143, 
Saleb Khan vs. Madar Saheb (1954) (A, Orissa 239, 
28 A.L.J. 205. 
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; Wilson has summarised the acts which can be done, without 
‘the sanction of the court, except where the deed of endowment 
“expressly empowers the mutawalli to do them. 


1. Letting the property for a longer term than one year, or 
“three years, as the case may be, even though such leases should have 
been expressly prohibited by the founder. 


2. Contracting debt for repairs of the property, or for pay- 
ment of taxes, when there is no income available for the purpose, 
and mortgaging the dedicated land or its produce by way of secu-ity 
‘for debts so contracted, 


3. Selling part of the dedicated land for the purposes men- 
‘tioned above. 


4. Increasing the allowances of the officers and servants 
‘required for the purposes of endowment (eg. the imam, khatib or 
‘mue zin of a mosque) if fit persons cannot be obtained for the 
salaries fixed by the founder. 


Remuneration of mutawalli. The wakif may provide the 
remuneration of the mutawalli. Such remneration may be a fixed 
sum or it may be the residue of the income of the wakf property 
after applying the expenses necessary for the maintenance of wakf. 
If the amount fixed by the wakif is not sufficient, then the court may 
increase the same, but it must not exceed one-tenth of the income 
of the wakf property. Similarly if no provision is made by the 
wakif for the remuneration of the mutawalli, then the court may 
‘fix a sum, but it must not exceed the limit of one-tenth. 


Removal of a mutawalli. A mutawalli may be removed by 
‘the court on any of the following grounds : 


1. When he is found guilty of misfeasance of breach of 
‘trust. : | | 
2. When it is otherwise proved that he is unfit to hold the 
office ; 

3. When he sets up title to various properties of wakf of his 
“personal estate. 

4, When he knowingly and intentionally causes damage or 
loss to the wakf property or misdeals with it. 


5. When he becomes insolvent. 


Statutory control of wakfs in India. The Wakfs Act, 
1954 is applied in all the states except Bihar, Gujarat, Maharashtra, 
‘Uttar Pradesh and West Bengal. The Wakfs Act, has been enacted 
by Parliament to provide for the better administration and supervi- 


-sion of wakfs. 


‘W.AKFS 11] 


The Act provides for the incorporation of a Board of wakfs 
in every state consisting of Members of parliament, members of the 
State legislature, persons having special knowledge of Muslim law 
and representing the State Jamiat-ul-Ulema for Sunhi Wakfs and 
the State Shia confereace for Shia wakfs, person having special 
knowledge of administration, finance and law and mutawallis of 
wakfs. If the shia wakfs in any state are more than fifteen per sent 
in number or their income is in excess of fifteen percent of the 
income of all wakfs in the state, then the State Government may 
establish separate boards for Sunni and Shia Works (XS.9 IA). A 
provision has been made for the establishment of a Central Wakf 
Council with the Union Minster Incharge of wakfs as its chairman, 
for advising the Central Government on matters concerning the work- 
ing of Boards and administration of wakfs by an amendment in 
1964. Act provides for the investigation, survey and registration of 
wakfs and submission and audit of accounts wakfs. Section 36A 
provides that the previous sanction must be obtained for any trans- 
fer of. immovable property of any wakf. The board of wakfs has. 
been made the necessary party to every suit relating to ticle to wakf 
‘property or the right of a mutawalli. The Collector is required to 
give notice to the Board of Wakfs, where the wakf property is sought 
to be acquired under the Land Acquisition Act, 1894. The follow- 
ing enactments have been repealed in so far as they apply to wakf 
to which the wakf Act applies : 


1. Bengal Regulation No. XIX of 1810 

2. The Religious Endowments Act, 1863 (XX of 1863) and 
3. The Charitable End»wments Act, 1890 (VI of 1890) and | 
4. The Mussulman-wakfs Act, 1923 (XLII of 1923) 


Office of mutawalli not transferable and heritable. The 
office of mutawalli is not transferable, unless such power is expressly 
conferred upon him by the wakfdeed. He may appoint deputies 

to assist him in the management of the wakf property, if necessity 
arises. Similarly the office of mutawalli is not hereditary. The 
rule of survivorship embodied in S. 312 of the Succession Act does 
not apply to mutawallis. 


Public and Quasi-public wakfs. The following endows 
ments are beneficial to affluent and indigent equally : : 


Mosques and prayer grounds. 
-Imambaras. | 
Khankah. 

Takia. 

Dargah. 


Soe ere 
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6. Caravan Sarais. 
7, Cemeteries etc. 


Mosques and pravan grounds: A mosque is a place: 
where all Mahomedans are entitled to go and perform their devo- 
tions as of right according to their conscience. Where a deed pur- 
ported to dedicate a bui'ding as a mosque for the exclusive use of 
persons belonging to a particular sect, such reservation in India is. 
void, but the dedication is valid (Kaillie I, 606). 


In Mohd. Wasi vs. Bachchan Sahir], it has been held that it 
is now well settled that (1) a mosque is dedicated for the purpose 
that any Muslim belonging to any sect can go and stay prayers. 
therein (ii) it can not be reserved for Muslims of any particular 
denomination or sect (72) no one claim to have the form of con- 
gregational prayer usually said in a inosque altered to suit him (7v) 
even though the congregational prayers are said ina mosque in a 
particular form any Muslim belonging to any other sect can go into 
a mosque and say his prayers at the back of the congregation in the 
manner followed by him so long as he does not do anything mala 
fide to disturb the others (v) the object of the dedication can. 
neither be altered nor the beneficiaries limited or changed and (v1) 
a Muslim will have a cause of action if he is deprived of his right to: 
say prayer in a mosque or is prevented from doing so. 


In Ata Ullah’s case®, the Allahabad High Court has held that’ 
a mosque dedicated to the God is for the use of all Mahomedans 
and cannot be appropriated to the use of any particular sect. 


The Mahomadens cannot claim the right of entry and wor- 
ship, if the mosque is a private one. In a Peshawar case, it has been 
observed that private mosque are not recognised in Mahomedan 
law®. In Abdul Baqi vs. Chaitanya Swarup AIK 197: All. 328,a 
mosque was constructed by the Government for the inmates of the 
police surrounding it and which had neither been dedicated nor 
thrown open to all Mahomedans in general except to certain 
Government servants and lawyers, who too could not claim entry as. 
of right, would not become a public mosque, merely because Friday 
prayers were being performed there. An argument that for Friday 
prayers per se without azaan and ikamat render the mosque a 
public one was rejected. 

A mosque is a juristic person*. In Shahidganj case®, the Privy 
Council observed that suits cannot be brought by or against mosque 
as artificial persons. The Rajasthan High Court has held that a 


mosque is not a juristic person®, 


A.LR, 1955 All. 68. 

(1898) 12 All. 494. 

AIR 1934 Pesh. 57 | 
Maula Bux Vs. Hafizuddin (1926) 94 1.C. 7 


(1940) Teh. 493 
Mahomed Shofiddin Vs. Chatur Bhuj (1958) Raj. L.W. 461 
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Sajjadanashin. A sajjadanashin is the head of a Khankah. 
He is the teacher of religious doctrine and rules of life and the 
manager of the institution and the administrators of its charities, 
and has, ordinarily speaking a larger right in the surplus income 
than a mut-walli. : it é ep 


The sajjadanashin can be compared to a Hindu mahant who 
imparts religious instructions and manages the institutions and 
charities. The oflice of a sajjadanashin is spiritual office, and he 
has certain spiritual functions to perform, therefore a woman or a 
non-Mohammedan cannot hold this office. 


The sajjadanashin status is higher than that of a mut-walli. He 
is the head of the institution and as such he has right to exercise 
supervision over the mut-walli’s management. He has full power of 
disposition over the income of the wakf property unless he spends 
money on wicked living or on objects alien to his office. The 
sajjadanashin cannot borrow money for the purpose of carrying out 
the objects of the trust. However he may borrow money and incur 
debts, with the sanction of the court for the preservation of the wakf 
property. 3 

The court may remove a sajjadanashin for misconduct. The 
court may also appoint a sajjadanashin, but while appointing him 
it should take account of the spiritual tradition and appoint -if 
possible a descendant of the founder, 


Takia. Takia literally means a resting place. A takia may 
be a object of a valid endowment. A takia may be only a place of 
assembly in a village or it may be the platform in a Muslim 
graveyard where prayers are said. ‘A takia is a place where a 
fakir or dervish (a person who abjure the world and becomes 
an humble service of god) resides before his pious life and 
teaching attract public notice, and before disciples gather round 
him, and a place is constructed for their lodgement. A takia is 
recognized by law as a religious institution, and a grant or endow- 
ment to it is a valid wakf or public trust for a religious purpose’’! 


A takia is recognised by law as a religious institution and a 
valid wakf can be created for the takia. The fact that a place is 
called takia does not prove that it is wakf property. 


Imambara. An imambara is an apartment in a private 
house or a building for religious purpose. Imambara is intended . 
for the use of the owner and family members, though the public 
may be admitted with the permission of the owner. Imambara is 
a valid object for wakf, though such a wakf will be private wakf 
and it will not be a public wakf. However it may be proved that 
a particular imambara is a public wakf. 


Dargah. Dargah literally means a threshold and is applied 
to the shrine or tomb ofa saint or person honoured after his death. 


ee, 


1. Muslim Shan Vs, Ghane Shah (1938) Bom. L.R, 1071 
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The disciples of the honoured person visit dargah and offer prayers 


there. 


A dargah which has been held by the public constitutes a 


valid object of wakf. The offerings presented at the dargah are its 
property and the trustees should keep them. 


Distinction between wakf from ‘Sadaqah’, ‘Hiba’ and Trust 


Wakf 
1. What is an endowment 
2. The legal estate is 
transferred to God, and not 


vested in the trustee or mut- 
walli. 


3. The mutwalli cannot 
alienate the wakf property 
except with the permission of 
tbe court or when authorised 
by the wakifin this regard. — 


Wakf 


1. Wakf is created for 
religious, charitable or pious 
purposes only. 


2. In wakf, the right to 
the extent of corpus is trans- 
ferred. 

3. Delivery of possession is 
not necessary. It can be crea- 
ted by mere declaration. 

4. The dominion over 
the object passes from the 
wakif to the Almighty. 


Trust 


i. There may be any 
object for the trust. 


9, No. religious motive 
is necessary in a trust. 

3. The founder may be 
beneficiary. 


1. ‘The 


2. The 


Sadaqah 
I. It is a donation or gift. 
2. The legal estate is trans- 
ferred to the charity to be 


held by the trustees appointed 
by the donor. 


3. The trustee can sell the 
property itself, 


Hiba 


hiba can be made 
for any object or without object. 
There is no limitation with 
regard to the object for which it 
is made. 


2. In hiba, absolute right is 
transferred. 


3. Delivery of possession is 
necessary. 
4. The dominion over the 


object passes from the donor to 
the donee 


Wakf 


1. The wakf may be made 
only for charitable, pious or reli- 
gious objects. 


motive behind the 
wakf is religious, or charitable. 


3. The wakif cannot get 
benefit from the wakf property, 
except under Hanafi law, under 
which a wakif can reserve right 
to benefit for himself. 


"WAKFS 


‘4. A trustee has a larger 
‘power than a mut-walli. 


“ @A trust may not be 
necessarily perpetual, irrevoca- 
‘ble and inalienable, 


6. A trustee cannot de- 
mand remuneration for his ser- 
“VICES. 


7. The trust property may 
‘De alienated. 


8. The trust property vest 
an trustee, 


ong PETIA Ses 
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4. A mut-walli is the mas 
nager or superintendent of the 
wakf property. 


5. A wakf should be pers 
petual, irrevocable and _ inalie- 
nable. 


6. Mut-walli can get re- 
muneration from the income of 
the wakf property for his ser- 
vices. 


7. A wakf property is not 
alienable. 


8. The 


wakf property vest 
in God. 


1 


Death-Bed Transactions 


The arabic equivalent of death-illness is ‘Marz-ul-Maut’. 
Where a person suffering from any illness is under the apprehension. 
of death, he is said to be suffering from Marz-ul-maut. 


The Calcutta High Court has observed in Hasrat Bibi vs. 
Ghulam Jaffar!, that illness is death-illness, when— 


1. the donor is suffering from a disease atthe time of gift: 
which is the immediate cause of death. 


2. the disease is of such a nature or character as to induce in 
the person suffering, the belief that death would be caused thereby 
or to endanger in him the apprehension of death ; 


3. the illness is such as to incapacitate him from the pursuit 
of his ordinary avocations 7.e. standing up for prayers, which may 
create in the mind of suffer an apprehension of death ; 


4. that the illness after a long continuance has taken such a. 
serious turn as to cause an apprethension of death but not if he is. 
accustomed to the malady. 


Death-illness under the Mahomedan Law is one _ which it is: 
highly probable will issue fatally. Ifthe donor at the date of dispo- 
sition was suffering from an illness which results in his death or 
which is the immediate cause of his death and he was under an 
apprehension or belief toimminent death and he was under an 
apprehension or belief to imminent death, the disposition will be 
subject to the limitations mentioned under the Mahomedan law. 


If the disease is of long continuanee as, for instance albumi-- 
nuria, and there is no immediate apprehension of death, the disease 
is not marz-ul-maut, but if subsequently the disease reaches such a 
stage as to render death highly probable then it may become marz-. 
ul-maut. 


According to Hedaya, long continuance of malady is a test for 
determining death-illness and long continuance of malady has been 
interpreted as a malady which has lasted for one year, without the 
patient being familiarised with it. No hard and fast rule can be laid 
down in this regard. ; 

Si eR ne oe a 
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Gift under death-bed. A gift which is made during marz-ul- 
‘maut is called a death bed gift and is subject to certain restrictions. 
A gift made by a Mahomedan during marz-ul-mant or death-illness 
cannot take effect beyond athird ofhis estate after payment of 
funeral expenses and debts. unless the heirs give their consent, after 
the death of the donor, to the excess taking effect ; nor cansuch a 
sift take effect if made in favour of an heir unless the others consent 
thereto after the donor’s death?. 


Dr. Jung in his book has observed thata gift made during 
illness would be valid to the whole extent if the donor recovers his 
health, and even in cases of prolonged illness which bas continued 
for more than a year provided the gift made after one year, and 
before the donor had become absolutely bed-ridden in state of 
dying 3 


Where the recitals in the deed of gift executed during marz- 
ul-maut clearly iudicate that it was intended to be and to operate 
as an immediate and irrevocable disposition .of the gifted land, it 
must be construed as deed of gift and not as will’. 


The gift made during marz-ul-maut an heir is altogether 
invalid unless the other heirs consent to it. A person cannot make 
gift of more than one third of his property in favour of a non-heir 
unless the other heirs give consent to the excess taking effect. 


Death bed Sale. The sale without consideration during 
«death-bed will on the same footing as, death-bed gifts. However 
sales or other transactions for consideration are execluded from the 
application of the doctrine .of Marz-ul-maut. ‘Ifa dying person 
‘seeks to confer an advantage on an other person under colour of a 
sale or purchase on terms unfavourable to himself, the transaction 
is regarded as a bequest to the extent of the advantage so conferred, 
and is subject to the restrictions mentioned above’. 


Death-bed acknowledgement of debt. Acknowledgement 
‘of debt may be made during death-illness. The acknowledgement 
‘during death-bed is called death-bed acknowledgement of debt. An 
acknowledgement in favour of an heir isnot binding upon the 
restate. 


An acknowledgement in favour of a non-heir is binding upon the 
‘heirs and legatees But when the only proof of a debt is an acknow- 
ledgement made during marz-ul-maut, the debt will be paid after 
the payment of debts whose debts were acknowledged when 
the deceased was in good health or the person whose debt is proved 
by other evidence. 


1. Mulla. 
2. Shamshad Ali Shah Vs. Syed Hasan Shah P.L.D. 1964 SC 143 
3. Wilsoh 
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Death-Bed Wakf. A wakf made in death-illness is valid 
only to the extent of one third of the net assests left by the deceased 
unless the heirs consent. According to Dr. Jung, a gift made during: 

illness would be valid to the whole extent if the donor recovers his. 
health, and even in cases of prolonged illness which has continued 
for more than a year provided the gift was made after one year, 


a before the donor had become absolutely bed-ridden in state of 
ying. 


In Mumtaz Ahmed Vs. Wasi-un-nesa!, it was held that the 
doctrine of Marz-ul-Maut applies to cases where the gift is made 
under pressure of a sense of imminence of death. Where the 
evidence is to the effect that the donor did not dispair of his life at 
any time much less at the time when wakf was executed the doctrine 
of marz-ul-maut will not apply. 


Release of debt. The release of a debt during marz-ul-maut 
is valid only to the extent ofthe bequeathable one-third and is. 
subject to all restrictions applied to marz-ul-maut. 


Similarly, release of a dower debt by a sick woman, when she 
is under the apprehension that the death would ensue would not be 
valid except with the assent of the heirs. Whena woman makes a 
gift of her. Mehr to her husband, who predeceases her, the validity 

~ of the release can be questioned after her death by her heirs. 
(Baillie) | 

Marriage contracted on death bed. Ifapersonon death 
bed contracts a marriage, then it will be invalid butif he recovers 
and is able to consummate the marriage, then it would become valid. 
Sharaya-ul-Islam says, ‘A marriage contracted bya sick person is. 
dependent on consummation so that if he dies to the illness without 
consummation the contract is void and the woman has no right to 
dower or succession.’ 


Difference between Marz-.ul-Maut and donotio mortis 
cause. {. The donotio mortis causa as embodied in Section 191 
of the Indian Succession Act form only movable property the subject 
of gift, whereas in the case of gift during marz-ul-maut, there is no. 
such limitation and property of any kind may be gifted. 


2. In donotio mortis causa, there is no limitation as regards. 
the persons to whom or the extent to which the property in question 
can be disposed of whereas gift during marz-ul-maut can operate 
for more than one-third of the testator’s net assets on the consent 
of the heirs. It cannot be made in favour ofan heir without the 
consent of other heirs. 


3. In ‘donotio mort's causa’ if the donor recovered from the 
illness the gift becomes void, but under the Mahomedan law, a 
gift during marz-ulemaut would be valid even ifthe donor sub- 
sequently recovers. 


1. AIR 1948 Oudh 301 
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Introduction. The right of pre-emption or Hakf-shuffa is a 
right to acquire by compulsory purchase, the immovable property 
in prefence to all other persons in certain cases. The right of pre- 
emption is founded on the supposed necessities of a Mahomedan 
family, arising out of their minute division and inter-division of 
ancestral property, and as, the result of its existence is generally 
adverse to the public interest, it certainly will not be recognised by 
the Court beyond the limits to which those necessities have been 
judicially divided to extend.! 


Origin of pre-emption in India. The origin of the right of 
pre-emption has been described by their Lordships of the Privy 
Council in Digamber Singh Vs. Ahmad,’ as follows : 


‘“‘Pre-emption in village communities in British India had its 
origin in the Mahomedan law as to pre-emption and was apparently 
unknown in India before the time ofthe Mughal rulers. In the 
course of time customs of pre-emption grew up and were adopted 
among village communities. In some cases the sharesin a village 
adopted or followed the rules of Mahomedan law of pre-emption, 
and in such cases the custom of the village follows the rules of the 
Mahomedan law of pre-emption. Inother cases, where a custom 
- of pre-emption exists, each village community has a custom of pre- 
emption which varies from the Mahomedan law of pre-emption 
and is peculiar to the village in its provisions and its incidents. A 
custom of pre-emption was doubtlessin all cases the result of 
agreement amongst the shareholders of the particular village, and 
may have been adopted in modern times and in villages which were 
first constituted in modern times. Rights of pre-emption have in - 
some states been given by the Acts of the Indian legislature. 


Rights of pre-emption have also been created by contract 
between the sharers in a village. But in all cases, the object is, as 
far as possible, to prevent strangers toa village from b-coming 
sharers in the village, Rights of pre-emption when they exist are 
valuable rights, and when they depend upon a custom or upona 
contract, as the case may be, must, if disputed, be proved. 


The meaning and definition of pre-emption, The word 
pre-emption has been defined by many jurists as follows : 


1. In re Nusrat Raza (1862) 8 W.R. 309 
2. 421.A. 10 
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Mulla. The right of shufa or pre-emption is a right which the 
‘owner of an immovable property possesses to acquire by purchase 
of another immova le property which has been sold to another per- 
son, 


_Mahomedan Ullah Ibn S. Jung: Shula meansa right to 
acquire by compulsory purchase of some immovable property in 
preference to all other persons by reason of such right. 


Mahomedan J.: A right which the owner of certain immo- 
vable property possesses, as such, for the quiet enjoyment of that im- 
movable property, to obtain in substitution for the buyer, proprie- 
tory possession of certain other immovable property not his own, on 
such terms as those on which such later immovable property is sold 
to another person!. 


Basis of the right. The Lordships of Supreme Court in the 
case of Audh Behari vs. Gajadhar?, explained the basis of law of 
pre-emption as follows : 


‘The Privy Council has said in more cases than one that the 
law of pre-emption was introduced in this country by the Muham- 
madans. There is no indication of any such conccption in the Hindu 
law and the subject has not been noticed or discussed either in the 
writings of the Smriti writers or in those of later commentators. 
During the period of the Mughal emperors the law of pre-emption 
was administered as a rule of common law of the land in those parts 
of the country which came under the domination of the Mohamma- 
dan rulers, and it was applied alike to Mohammadans and zimmees 
(within which Christians and Hindus were included) : no distinction 
being made in this respect between persons of different races and 
creeds. In course of time the Hindus came to adopt pre-emption as 
a custom for reasons of convenience and the custom is largely found 
in provinces like Bihar and Gujarat which had once been integral 
parts of the Mohammadan empire. 


Since the establishment of British rule in India, the Moham- 
madan law ceased to be the general law of the land and as pre- 
emption is not one of the matters respecting which Mohammadan 
law is expressly declared to be the rule of decision where the parties 
to a suit are Mohammadans, the courts in British India administer- 
ed the Mohammadan law of pre-emption as between Mohammadans 
entirely on grounds of justice, equity and good conscience. 


Rights of pre-emption have, in some provinces like the Punjab 
Agra and Oudh, been embodied in statutes passed by the Indian 
legislature and where the law has been codified, it undonbtedly 
becomes the territorial law of the place and is applicable to persons 
other than Muhammadans by reasons of their property being 


1. Gobind Dayal Vs Inayatullah 7 All. (1885) 799 
2. AIR 1954 SC 417 
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situated therein. In other parts of India its operation depends upon 
custom and when the law is customary the right Is enforceable 
irrespective of the religious persuation of the parties concerned. 
Where the law is neither territorial nor customary, it is applicable 
only between Muhammadans as part of their personal law provided 
the judiciary of the place where the property is situated does not 
consider such law to be opposed to the principles of justice, equity 
_and good conscience.” 


“The right of suffais not an incident relating to the property 
but is an option which is to be exercised by Mohammedan owner 
after the sale of the property of his neighbour when the title of a 
third person has become complete. So it can be said that the right 
of pre-emption is nothing more than aright of re-purchase from 
the purchaser who is treated as the full owner for all practical 
-purpose till the right is exercised It comes into existence when the 
right to the property has completely passed to the purchaser’. 


Applicability of right of Preemption. The pre-emption 
is applicable in the states of Punjab, Oudh and Agra by the legisla- 
tions. The Acts are the Punjab Pre-emption Acc I of 1913, the 
‘Oudh Laws Act XVIII of 1876 and the Agra Pre-emption Act XI 
of 1922. These Acts are applicable to Muslims and Non-miuslims 
alike. In other places, the muslims law of pre-emption is applicable 
-on the basis of justice, equity and good conscience. 


Pre-emption by Contract. The right of pre-emption may 
be ereated by contract between the sharers ina village. The court 
should give effect to the intention of the pacties as mentioned in 
the contract. A Mohammedan seller may agree with a Hindu purch- 
aser that the Mohammedan law of pre-emption applying between the 
seller and his co-sharer also a Mahommedan, should be applicable to 
the purchase. -In case of such a contract, the co-sharer will be entit- 
led to pre-emption against the purchaser, if he is informed by the 
seller and he makes the demands as required by law. 


Nature of the right. The right of pre-emption is a kind of 
preferential right which is given to the owner of a property to pur- 
‘pose another property adjoining to his or in which he isthe co- 
owner or in which he is entitled to immunities. 


The nature of the right of pre-emption was discussed in detail 
by their Lordships of Supreme Court in Audh Behari Vs. Gajadhar? 
as follows : 


“In our opinion it would be correct to say that the right of 
pre-emption under Mohammedan law isa _ personal right on the 
part of the pre-emptor to get a re-transfer of the property from the 
vendee who has already become owner of the same. Itis true that 


1. Audh Behari Vs. Gajadhar AIR 1954 SC 417 
yee [0 
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the rignt becomes enforceable only when there is a sale but the right. 
exists antecedently to the sale, foundation of the right being the: 
avoidance of the inconvenience and disturbances which would arise. 
from introduction of a stranger into the land. We agree with Mr.. 
Justice Mahmood that the sale is a condition precedent not to the 

existence of the right but to its enforceability. 


We do not however desire to express any opinion on the view 
taken by the learned judge that the right of pre-emption partakes 
strongly of the character of an easement in law. Analogies are not” 
always helpful and even if there is resemblance between the two 
rights, the difference between them are no less material, The correct. 
legal position seems to be that law of pre-emption imposes a_limita- 
tion or disability upon the ownership ofa property to the extent: 
that it restricts the owner’s unfettered right of sale and compels. 
him to sell the property to his co-sharer or neighbour as the case 
may be. The person who is a co-sharer in the land or owns land: 
in the vicinity consequently gets an advantage or benefit correspon- 
ding to the burden with which the owner of the property is saddled 


oer though it does not amount to an actual interest in the property” 
sold. 


“The crux of the whole thing is that the benefit as well as the- 
burden of the right of pre-emption run with the land and can be- 
enforced by or against the owner of the land for the time being 
although the right of the pre-emptor does not amount to an interest: 
in the land itself. It may be stated here that if the right of pre- 
emption had been only a personal right enforceable against the 
vendee and there was no infirmity in the title of the owner _restrict- 
ing his right of sale in a certain manner, abona fide purchaser’ 
without notice would certainly obtain an absolute title to the pro- 
perty, unhampered by any tight of the pre-emptor and in such. 
circumstances there could be no justification for enforcing the right 
of pre-emption against the purchaser on grounds of justice, equity 
and good conscience on which grounds alone the right could be- 
enforced at the present day In our opinion the law of pre-emption 
creates a right which attaches to the property and on that footing 
only it can be enforced against the purchaser’’. 


Conditions necessary for the exercise of right of pre- 
emption. The right of pre-emption takes effect when the property~ 
is transferred for consideration. It does not arise out of gift, 
sadaqah, wakf, inheritance, bequest or a lease even though for 
perpetuity. The right does noc arise evenin the case of mort- 


gage. 
There is difference of opinion amongst the High Courts that 
whcther transfer of property by a husband to wife in lieu of dower’ 


is saleor not. The Allahabad High Court isof the opinion that 
such transfer is sale and subject toa claim for pre-emption." But 


i. Fida Ali Vs, Muzaffar Ali (1882) 5 All. 65 
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the Chief Court of Oudh has held that such transfer amounts to a. 
hiba-bil-iwaz and therefore no claim of pre-emption can arise from: 
such transaction. ‘The Allahabad High Court has held that the 
right of pre-emption arises not only when an out and out sale has 
been completed, but also when a complete contract of sale without: 
any option to the vendor, has been made.? 


The conditions for right of pre-emption has been defined by’ 
Fatawa Alamgiri as follows. | 


‘““(1) Contract of Exchange. There must be contract of 
exchange, It means a sale or something that comes into the place 
of sale, otherwise there is no right of pre-emption. Herce, the right. 
of pre-emption does not arise out of gift, charity, inheritance or 
bequest. But ifthe gift be a hiba-ba-shart-ul-iwaz or witha. 
condition that something shall be given inexchange for it, and 
mutual possession is taken the right, arises. If possession is taken 
by one of the parties and not by the other, there is no right of pre-- 
emption. And if a mansion is given without any condition for an 
exchange, but the donee gives another mansion in exchange for it,. 
there is no right of pre-emption with regard to either. But pre-em- 
ption is due on a mansion which is the exchange for a composition,. 
whether the composition be after an acknowledgement or a denial. 
of the claim, or silence has been observed with regard to it; and it: 
is due on the mansion compounded for, when the composition is 
after an acknowledgement of the claim, though itis not dueif the- 
composition has taken place after a denial of the claim. 


(2) Exchange of property for property. There must be: 
an exchange of property for property. 

(3) Akar is essential. The thing sold must be akar. or what: 
comes within the meaning of it, whether the akar be divisible or 
indivisible, as a bath, or well or a small house. 


When the right arise, The right of pre-emption arises when: 
the sale is conclusive. The Transfer of property Act, 1882 provides 
that a sale of immovable property of the value of Rs. 100 or upward 
is not complete unless it is made by a registered instrument. The 
Allahabad High Court has held that the completion of sale is to be 
determined by the rule of Mohammedan law and if price is paid and: 
possession is delivered, the right to pre-emption arises, though the 
sale was not complete as required under the Transfer of Property 
Act.* The Calcutta High Court held that the sale will be complete, 
when the parties intended to be so*. The view has been confirmed 
by the Patna* and Bombay® High Courts. The decision of Bembay 


Bashir Ahmad Vs. Musammat Zubaida (1926) 1 Luck. 83 
Bezgam Vs. Muhammad (1894) 16 All, 344 (.B.) 

Jadu Lal Vs, Janki Koer (1908) 35 Cal 3:5 

(1916) I pat. L J. 174 

Sita Ram Vs, Sayad Sirajul (1917) 41 Bom. 636 
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High Court was affirmed by the Privy Council which said ‘“‘You are 
‘to look at the intension of the parties in determining what system of 

law was to be taken as applying and what was to be taken to be the 
sale with reference to which the ceremonies were performed!. 


The Supreme Court has also held that the transfer of property 

in which the Transfer of Property Act applies has to be under the 

provisions of that Act and Mohammedan law or any other personal 

law cannotoverride the statute. Therefore the right to enforce 

pre-emption arises when the title has passed in accordance with the 
Transfer of Property Act?. 


Persons entitled to claim pre-emption. The following 
categories of persons are entitled to claim pre-emption viz. 


], a partner or co-sharer in the property (Shafi-i-sharik) 


2. a participator in the immunities and advantages of the 
property (Shafi-i-khalit) and 


3. owners of adjoining immovable properties (shafii-i-jar) 


The first class excludes the second, and the second excludes 

the third. But if two or more persons claim pre-emption in a 

particular class they are entitled to equal shares of the property in 
-respect of which the right is claimed. 


Shia law. The Shia law recognises the right of pre-emption 
aniongst co-propritors in undivided property only, and that if their 
number does not exceed two Shia law does not recognise the right 

-of pre-emption on the ground of mere vicinage or participation in 
the appendages. 


Shafeilaw. The Shafei law recognises the right of pre- 
-emption amongst the co-sharers only and the other rights of pre- 
-emption have not been recognised by the Shafei law. 


Constitutional validity of pre-emption. The constitu- 
‘tional validity of pre-emption of the co-sharer was considered by 
‘the Supreme Court in Bhau Ram Vs. Baijmath* aad it was observed 

that such a right imposes a reasonable restriction, which was in the 
interest of the general public, in as much as if an outsider was 
‘introduced as a co-sharer in the property, it would make common 
management extremely difficult and destroy the benefits of owner- 
ship incommon. ‘The result of the law of pre-emption in favour of 
a co-sharer is that if sale takes place the property may eventually 
come into the hands of one co-sharer as full owner and that would 
naturally be a great advantage. The advantage is all the greater 
in the case of a residual house, for the introduction of an outsider 
in a residential house would lead to all kinds of complications. The 
advantage arising from such a law of pre-emption are clear and out- 
weigh the disadvantages which the vendor may suffer on account 


1. Sitaram Vs Jiaul Hasan (1921) 45 Bom. 1056 
2. Radhakisan Laxminarayan Vs. Shridhar (1960) A.S C. 1368 
3. Bhim Rao Vs. Patilbue AIR 1950 Bom. 552. 
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of his inability to sell the property to whomsoever he pleases. The- 
vendee also cannot be said to suffer much by such a law because he 
is merely deprived of the right of owning an undivided share of the- 
property. The right of pre-emption based on. co-shareship is a. 
reasonable restriction on the right to acquire, hold and dispose: 
of property and is in the interest of the general public. 


The right of pre-emption on the ground of participation in 
the immunities and appendages of the property is void under Art,. 
13 of the Constitution of India. 


The Bombuiy?, Patna and Allahabad? High Courts have up- 
held the constitutional validity of pre-emption to be claimed by 
shafi-i-sharik, shafi-i-i-khalit and shafii-i-jar. But the Supreme. 
Court has held that a statutory or customary right of pre-emption. 
on the ground of vicinage is constitutionally void, but approved the_ 
validity of pre-emption to a co-sharer and participator in. 
appendage’. 

The right of pre-emption on the ground of vicinage of neigh- 
bourhood 3%.e. Shafi-i-jar is void*. The Supreme Court held that a 
statutory or customary right of pre-emption based on vicinage is. 
void after the 26th January 1950, as it is imposes an unreasonable 
restriction on the right to acquire, hold and dispose of property as. 
guaranteed under Article 19(!) (f) of the Constitution for it was 
impossible to see such restrictions as reasonable and in the interests. 
of the general public in the state of society in the present day. 


Their Lordships of Supreme Court in Sant Ram Vs. Labh 
Singh AIR 1965 SC 314 that customary law of pre-emption on the 
ground of vicinage imposes unreasonable restriction and the reason. 
given by the Supreme Court in Bhau Ram JVs. Baij Nath5 to hold 
statute law void apply equally to custom. 


The right of pre-emption is not available to the tenants nor 
to the persons in possession of such property without any lawful’ 
title. A wakif or mut-walli is also not entitled to pre-empt, as the 
wakf property does not vest in him. The right of pre-emption 
arises from ownership and it cannot be resisted on the ground that: 
the pre-emptor was not in possession of his own property at the 
date of the sale. Therefore a mukarraridar under a co-sharer or a 
permanent tenant has no right of pre-einption. 


APPLICATION OF THE LAW OF PRE-EMPTION 


When there is a difference of religion. When the buver 
seller and pre-emptor are Hindus, then there is no pre-emption. 


1. Sheo K Vs. Sudam Devi AIR 1962 Pat. 125, 
2. Shant Ram Vs. Labh Singh AIR 1962 All. 199. 
3. Bhau Ram Vs. Baij Nath AIR 1962 SC 1476 
4. Ibid. 

5. Ibid. 
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“The pre-emptor should be a Muslim and a Hindu cannot claim the 
right of pre-emption. 


If the vendor and pre-emptors are Muslims, though the 
~vendee may be a non-Muslim, the law of pre-emption will apply 
according to Allahabad High Court. But the Cale .tta and Bombay 
-High Courts hold that all the three parties should be Muslims. 


If the vendor is a Muslim, and the pre-emptor and the vendee 
‘is the Hindu, then there will be noright of pre-emption because 
‘the Muslim law is not the common law of the land, and the rights 
and obligations must be reciprocal (Fyzee). 


When there is a difference of Sect. If both the parties 
«“¢.e, the vendor and the pre-emptor are Sunnis, the Sunn: law 
-governs the rights of the parties, and where both the parties are 
Shias, then the rights of the parties will be governed by the Shia 
‘aw. 


If the vendcr is a Shia and the pre-emptor a Sunni, then Shia 
daw of pre-emption will apply according to Allahabad High Court, 
-and Sunni law according to the Calcutta High Court. Ifthe pre- 

emptor is a Shia and the vendor is a Sunni, then the Shia law will 
apply. 

In Allah Bux Vs. Janol, the distinction between Shia and 
‘Sunni laws regarding pre-emption was discussed as follows : 


1. Where the vendor and the pre-emptor are both of one sect 
either Sunni or Shia) the law of their sect shall apply. 

2. If the pre-emptor is a Shia and the vendor is a Sunni, then 
the Shia law shall apply. 


3. If the pre-emptor is a Sunni and the vendor is a Shia, the 
‘Shia law shall apply. 


Tilustrations 


1. A,B, C, and D own a house. out of which A and B are 
‘Sunnis and C isa Shia and Disa chrisitian. A sells his share to 
D.BandC both perform necessary Talabs and bring a suit for 
ypre-emption. 


As vendee is a Christian, so the right of pre-emption can be 

claimed according to the Allahabad and Patna High Courts, but 

according to Bombay and Calcutta High Courts, no such right can 
‘be claimed in such case. 


As the vendor Ais a Sunni and Cis Shia, therefore the Shia 
law of pre-emption will apply to this case. Shia law does not 
recognise the right of pre-emption if there are more then two co- 
sharers. As there are four co-sharers in this case, therefore CG 
cannot claim the right of pre-emption. 

i ee ee ee ee ee 
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Bisa Sunni Muslim and heis entitled to the right of pre- 
emption but he has filed a suit for the enforcement of his right 
alongwith C, who has no right. As there is a general rule that if 
plaintiff makes a person as co-plaintiff who is not entitled to the 
right of pre-emption then the suit will be liable to the dismissed. If 
'B would have brought a separate suit of then he would be successful 
‘in the suit of pre-emption. : 


2. A,a Sunni. sells his land to B. C, a Shia is a neighbour of 
A. He claims pre-emption, 


C cannot claim the right of pre-emption because Shia law 
does not recognise the pre-emption on account of vicinage of 


mneighbourhood, therefore C will not be entitled to succeed in his 
Claim. 


3. A, Band C are co-sharers in certain property. A sells his 
‘share to B. C is entitled to claim pre-emption of one-half of the 
property. 


Formalities required for pre-emption. A person is entitled 
‘to the right of pre-emption only on completion of the following 
‘formalities : 

1. Talab-i-mowasibat 

2. Talab-i-ishhad 

3. Talab-i-Tamleek 


Talab-i-Mowasibat. Talab-i-Mowasibat literally means a 
demand by jumping. The pre-emptor on receiving the information 
of the sale, must immediately declare his intention to assert his 
right. This formality is called ‘talab-i-mowasibat’. Talab-i- 
Mowasibat should be made immediately after the receipt of in- 
formation of sale. A delay of 12 hours was held to be too long. 
The demand may be made by the pre-emptor himself or by a 
manager ora person proviously authorized by the pre-emptor to 
make the demand. The demand should be made after the com- 
pltion of sale. The guardian of a minor pre-emptor may make a 
demand on his behalf. The demand of pre-emption may even be 
made by a letter, if the pre-emptor is at a distance. 

The talab-i-mowaasibat may be made in the absence of 
witnesses. 


2. Talab-i-Ishhad. The pre-emptor should make a second . 
demand either personally or though an agent referring expressly to 
the fact that the talab-i-mowasibat had already been made and has 
made a formal demand. 


(i) either in the presenee of the buyer, or the seller, or on the 
premises which are the subject of sale and 

(it) in the presence of at least two witnesses. 
is called the talab-i-ishhad. 

Talab-i-ishhad may be made by the pre-emptor saying such a 
person has bought such a house of which I am the shaffee ; I have 


This formality 
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already claimed my privilege of shuffa. and now again claim it ; be 
therefore witness thereof (Hedaya). There is no particular form 
necessary for making a demand. 


Where there are two or more buyers and the talab-i-ishhad is 
not made in the presence of the vendor on the property sought to- 
be pre-empted, the demand must be made to all the buyers (Aliman 
Vs. Ali Hussain (1923) 45 All 449). 


The Talab-i-ishhad may be combined with the talab-iemowasi-. 
bat. Thus if at the time of talab-i-mowasibat, the pre-emptor has 
an opportunity of invoking witnesses in the presence of the seller 
or the buyer or on the permises to attest the talab-i-mowasibat, 
and witnesses are in fact invoked to attest it, it will suffice for both. 
the talabs. ‘This however, is the only case in which the _talab-i- 
ishhad may be combined with the talab-i-mowasibat (Baillie, 490). 


Talab-i-Tamilk. This is the final step to claim the right 
of pre-emption 7 e, by the institution of a suit for the final enforce-. 
ment of right of pre-emption with the prescribed period. Under 
the Indian Limitation Act: such a suit should be filed within one 
year of the purchaser taking possession of the property, if it is 
corporeal ; or within one year of the registration of the instrument: 


of sale, if incorporeal. 


The essential formalities for the right of the pre-emption were 
discussed in the case of Golam Kibria Molla Vs. Abdur Rouf Molla 
and others (AIR 1976 Cal 205). The Court observed that under 
the Muslim law, where an outside party has purchased a share of 
co-sharer, two formalities should be observed. ‘The first formality 
is known as Talab-i-Mowasibat. ‘This formality requires that as 
soon as a co-sharer comes to know about the sale of a property by a 
co-sharer to an outsider, he must immediately on getting such 
information of sale declare his intention that he is ready and 
willing to assert the right of pre-emption. The next formality is 
that the intending purchaser must aflirm without any unreasonable 
delay, as scon as practically possible after the demand under Talab- 
i-Mowasibat and make a formal demand for the same either in 
the presence of the buyer or the seller or upon the subject-matter of 
sale in the presence of the buyer or the seller or upon the subject 
matter of sale in the presence of at least two persons whom he has 
to invoke as witnesses and in this demand and he is to reassert his 
right of pre-emption reference to his demand. There may be 
instance where separate Talab-i-Mowasibat namely the first demand 
may not be necessary as in the case where a person for the first 
time gets information about the sale by his co-sharer and immedia- 
tely on such information gives out his intention to assert the right of 
pre-emption and demands the property by way of disputed property 
invoking witnesses. Thus the two demands of Talab-i-Mowasibat 
may be combined. Of course in that case it has got to be seen 
whether there was any occasion or opportunity for making the first 
demand of Talab-i-Mowasibat separately. | 
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When the right of pre-emption is lost. The right of pre- 
emption is lost on the following grounds :’ 


1, Under the Hanafi law, the right to sue is extinguished on 
the death of pre-emptor and the suit cannot be prosecuted by the 
pre-emptor’s heirs. But under the Shia and Shafei law, the right 
to sue is not estinguished, and the suit may be continued by the pre- 
emptor’s heirs. Under the probate and Administration Act, 1981, 
the right of pre-emption is not extinguished and the suit may be 
continued by A’s legal representative, that is his evecutor or 
administration. me 


2. The right of pre-emption is also lost, when the pre-emptor 
acquiences in the sale. If he takes a lease of same property from 
the vendee or if he fails to perform the necessary demands for pre- 
emption. Thus when there is a sale by the seller to the buyer and 
the pre-emptor without sufficient cause fails to claim his right 
immediately the pre-emptor will be deemed: to have acquiesced in 
the sale and to have lost his right to pre-empt!. ee een 

3. If the pre-emptor omits to assert his demands to enforce 
his claim of pre-emption. | 3 

4. fhe joins with himself as co-plaintiff with a person who 
has no right of pre-emption. 

. 5, If he enters into a compromise with the purchaser, or 
takes any benefit from the purchases in respect of the property. | 

6. Ifthe pre-emptor releases the right for a consideration. 

7. Ifthe pre-emptor transfers the subject of pre-emption to 


a stranger. 
8. Ifthe pre-emptor is a coparacener, the right is extingui- 
shed on partition. 


Suit for pre-emption. A person claiming to pre-empt the 
property to a single buyer, must claim the whole interest comprised 
in the transfer to the buyer. A suit in which pre-emption of the 
whole interest is not included, will not be entertained. The princi- 
ple is based on the analogy that if the pre-emptor would be allowed 
to split up the bargain, he would be at liberty to take the best 
portion of the property and leave the worst part of it with the 
purchaser. The right of pre-emption was never intended to confer 
such a capricious choice upon the pre-emptor’?. 


The suit to claim the right of pre-emption should be filed 
within a period of one year from the date when the purchaser takes 
physical possession of the properry, or whether the subject of the 
sale does not admit of physical possession, when the instrument of 
sale is registered. If the claimant of the right is a minor, then the 
suit may be instituted by the guardian of the minor, but the 
suit should be instituted wihhin the aforesaid period. 


1, Tyacji Local Citation IIT. 1 
2. Durga Prasad vs. Munshi (1884) 6 All. 423 
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__ The degree of pre-emption.cannot be transferred so as to be 
entitle the transferee to obtain possession of the property in suit in 
execution of the decree!?. 


Legal device for evading pre-emption. The right of pre- 
emption can be evaded by the following devices : 
1. By transfering the property excluding a small portion 
immediately bordering on the neighour’s property and thus 
defeating the neighbour’s right of pre-emption. 

2. By giving a portion of the land to the purchaser prior to 
the sale by way of gift. 
3. By disguising transaction of:sale into that of a permanent 

ease. 


4. By making a transfer in the form of hiba-bil-ewaz. 


_ 9. By effecting a sale of trees on the land with their founda- 
tion to the purchasers, thus enabling a co-owner of the land with 
priority over a neighbour. 


Difference between Sunni and Shia Law. 1. Uunder the 
Sunni law, there are three classes of pre-emptors viz. co-share in 
the property, participator in immunities and appendages and owners 
of adjoining immovable property. The Shia law recognises the 
right of pre-emption on the ground of co-sharer in the property only. 
The right of pre-emption on the ground of participation in append- 
ages or on the ground of vicinage is not recognised under the Shia 
law. 

2. Under the Shia law, the right of pre-emption does not 
exist in the case of property owned by more than two co-sharers, 
but under Sunni law, the right of pre-emption exist in the case of 
property owned by more than two co-shares. 

3. The right of pre-emption is extinguished if the presemptor 
dies before obtaining a decree under the Sunni law, but the right 
is heritable under the Shia law and the heirs of deceased pre-emptor 
may proceed with the suit. 

4. Under the Sunni law, the Talab-i-Mowasibat and the 
Talab-i-Ishhad are necessary and the right of pre-emption is 
extinguished, if two demands are not made in time. But under 
the Shia law, the distinction between the two demands is not 
recognised and only one demand is necessary 

5. Under the Shia law, the pre-emptor has to take the 
property at the contract price, but under the Sunni law, the pre- 
emptor is entitled to any reduction in the price if made by the 
seller after the completion of the contract of sale. 


6. Under the Sunni law, the vendee is entitled to get com- 
pensation of any improvements made after the sale from the pre- 
emptor, but under the Shia law, the option first lies with the 
purchaser to remove improvements done in the property by him. 


1. Ram Sahai vs. Gaya (1884) 7 All. 107 


Gifts 
Hiba or Gift is an unconditional transfer of property without 
‘consideration by one person to another, and accepted by or on 
‘behalf of the latter. 
The definition of Gift or Hiba has been given by different 
Jurists and writers as follows. 
D.F. Mulla :—A Hiba or gift is a ‘‘transfer of property made 


immediately, and without any exchange, by one person to other, 
and accepted by on behalf of the latter. 


Baillie :—‘A hiba is a voluntary gift without consideration of 
‘property or the substance ofa thing by one person to another so as 
to constitute the donee, the proprietor of the subject-matter of the 
gift. It requires for its validity three conditions : 

(a) a manifestation of the wish to give on the part of the 
‘donor ; 
(b) the acceptance of the donee, either impliedly or expressly 
and | | 

(c) the taking of possession of the subject matter of the gift 
‘by the donee either actually or constructively. 


Durr-ul-Mukhtar: ‘‘A hiba is defined as the transfer of the 
right of the property in the substance (tamlik-ul-ain) by one Person 
to vasediar without consideration (ewaz) but the absence of consi- 
deration is not a Condition to it’’ 

Hedaya : “An unggndieeiiat transfer of property, made im- 
mediately, and without any exchange or consideration by one 
person to another, and eccepted by or on behalf of the latter’. 


Abdur Rahim: ‘‘A transfer of determinate property (mal) 
without an exchange. Juristically it is treated as Consisting proposal 
or offer on part of the donor to give a thing and of acceptance of it 
by the donee, until acceptance ; the gift has no operation’. 


Requisites of a valid Gift ‘Lhere are following four requi- 
sites of a valid gift under the Mahomedan law. 

1. The parties 

2. Subject of gift. 

3. Extent. 

4, Formalities of gift. 


132 MUSLIM LAW 


Parties to a Gift. There are two parties to a gift. 
1, The donor. 
2. The donee. 


The donor. Every mahomedan of sound mind and not a: 
minor may make a gift of his property. The age of majority for 
the purpose of gift is to be determined according to the Indian 
Majority Act according to which person is declared major when he 
has completed the age of eighteen years, or where a guardian of a 
minor’s person or property has been appointed by Court, twenty 
one years. 


The donor must be owner of the property, which is to be 
disposed of by way of gift. The ownership of the property should 
be no conflicting nature. 


A married Mahomedan lady is also complete to make gift of 
her property. A pardanashin lady may also make a gift, but the 
gift will be proved to be valid, when it is proved by the donee that 
the donor (pardanashin lady) understood the nature of the trans- 
action and knew what she was doing. Their Lordships of Privy 
Council discussed the burden of proof in Kali Buksh vs. Ram. 
Gopal’, as follows : 


In the first place, the lady was a pardanashin lady, and the 
law throws around her special cloak of protection. It demands that 
the burden of proof shallin such a case rest, not with those who: 
attack, but with those who found upon the deed, and the proof 
must go so far as to show affirmatively and conclusively that the 
deed was not executed by but was explained to, and was really 
understood by the grantor. In such cases it must also of course, be 
established that the deed was not signed under duress, but arose: 
from the free and independent will ofthe grantor. The law as just 
stated is too well settled to be doubted or upset’’. 


The law of gift or transfer by pardanashin ladies was explained. 
by Subba Rao J. in Kharbuja vs. Jangabahadur* as follows : 


“The burden shall always rest upon the person who seeks to 
sustain a transaction entered into with a pardanashin lady to estab-- 
lish that the said document was executed by her after clearly 
understanding the nature of the transaction. It should be estab- 
lished that it was not her physical act but also her mental act. The 
burden can be established not only by proving that the document 
was explained to her and that she understood it but also by other 
evidence, direct and circumstantial. 

It is not sufficient to show that a document executed by a. 
pardanashin woman was read out to her, it must further be shown 
that it was explained to her or that she understood its conditions 
and effect ; and the explanation must include all material points 


1. (1913) 41 LA. 23 
2. AR. 1963 SC 1203 
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as well as the general nature of the transaction. Independent legal 
advice is not the only way to rebut the presumption of undue in- 
fluence nor does the fact that independent legal advice was 
given rebut the presumption unless it be shown that the advice was 
taken. The obvious way to prove that the gift was the result of the 
‘free exercise of independent will is to prove that the gift was made 
after the nature and effect of the transaction had been fully ex- 
plained to the donor by some independent and qualified person’. 


Their lordships of Madras High Court observed the position 
of gift deed executed by a pardanashin lady in Kaireem Bi vs. 
Mariam Bee? as follows : 


“A gift deed executed by a pardanashin lady stands in a 
peculiar position. The disposition made must be substantially 
understood and must really be the mental act, as its execution Is 
the physical act of the person who makes it. If, however, the 
settlor’s freedom and comprehension can be otherwise established, or 
if, the scheme and substance of the deed were themselves originally 
and clearly conceived and desired by the settlor, and were then 
substantially embodied in the deed, there would be nothing further 
to be gained by independent advice. They must satisfy the court 
that the deed has been explained to and understood by the party 
thus under disability, either before execution, or after it under 
circumscances which establish adoption of it with full knowledge 
_ and comprehension. 


A person in insolvent circumstances may make a gift of his 
property, provided he has a bonafide intention to give and the act 
should not be merely to defraud the creditors of the donor. 


The donee of the Gift. A hiba may be made in favour of 
any person who is in existence at the time of gift, including a child © 
in the womb, ifhe is born within six months of the date of gift. 
“Gifts can be made validly to juristic persons viz. mosques, dargahs 
and charitable institutions. A muslim can also make a valid gift 
in favour of a non-Muslim. Where the gift is made in favour of 
‘two or more persons without dividing the property, the validity will 
be governed by the provisions of the doctrine of Mushaa. 


Subject of a Gift. A hiba or gift may be made of any cor- 
poreal or incorporeal property which is in existence at the time of 
donation. A corporeal property is one which has physical existence 
4.e, money, house, land etc. An incorporeal property is one which 
has no physical existence te, debts, choses in action, copyright, 
good will, equity of redemption etc. We shall discuss the validity of 
gifts of some of the incorporeal properties : : 


1. Gift of equity of redemption. A muslim mortgagor 
‘Can make a valid gift of his equity of redemption. However there is 
conflict of opinion amongst various High Courts on the point, 
“whether a gift of an equity of redemption, where the mortgagee is 


ees, 


1, Inche Noria* ys Sheikh Alie Bin Umar (1929) A.O. 127 
2. AFR 925 PC. 204 
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in possession of the mortgaged property at the date of the gift is 
valid or not ? 


The bombay High Court has held that a gift of equity of 
redemption is not valid if the mortgaged property at the time of 
gift is in the possession of mortgageet. The Calcutta”, Patna® 
and Allahabad* High Courts are of the opinion that a gift of an 
equity of redemption, where the mortgagee is in possession of the 
mortgaged property at the date of gift, is valid. 

_In Chandsaheb vs. Gangavai®, A owned six immovable pro- 
perties out of which he mortgaged three with possession to M. 
Later on he gifted all the six properties to D and puts him in 
possession of the properties not mortgaged to M. It has been held 
by Bombay High Court that the gift of all six properties is valid. 

Gift of actional claims etc. A gift may be made of action- 
able claims and other incorporeal properties. In a number of 
cases, it has been held that a gift may be made of the following : 

1. » Debts; 

Negotiable Instruments. 
Government promissory notes®. 
Malik-ana.? 

Zamindari rights®. 

Property let on lease.® 


Property under attachment?° 


ed ee ee 


Insurance policy?!. 


Gift of corpus ard usufruct. The corpus is meant the 
absolute right of ownership over the property, which is heritable 
and unlimited in point of time. The usufruct is the right ofa 
person to use and enjoy the property. This right is limited in point 
of time and not heritable. 


The case of Sardar Nawazish Ali Khan vs. Sardar Ali Raja. 
Khan? is the leading case on the subject. In this case, Nasir Ali 
Khan, a Shia Mahomedan of the Asna Ashari sect died holding 
two estates : one in Oudh and the other, the Juliana Estate in the 
Punjab. The succession to estate in Oudh was formerly governed 
by the Oudh Estate Act, 1869, while to that of Juliana estate. 


1, Ismal vs, Ramji (1889) 23 Bom. 682 

2. Tara Prasana ys Sandhi Bibi (1922) 49 Cal. 68 

3. Abdul Kabir Hussain vs. Jamila Khatoon (1951) A.P. 315 
4. Mirza Mohd. Hussain vs Stkanidar Nawab (55) A.A. 255 
5. (1921) 45 Bom. 1296 

6. Mullck Abdoo! Guffoor vs. Muleka (1884) 10 Cal. 1112 

kad Oe 

8. Ihid 

9. Ibid 


10. A Anw>ri Begum vs. Nizamud-din Shah (1898) 21 All. 165 
11. Sada Ait vs. Zahida Begum (1:39) All 957 
12. ALR. 1348 PC 834 
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governed by the law of inheritance applicable to parties. Nasir 
Ali Khan executed two wills, which were consented to by his heirs. 
The two wills were substantially in the same form and in favour of 
three persons. He gave the three successive life estates first to the 
nephew of Nawab Fateh Ali Khan, the son of his testator’s younger 
brother : secondly to his testator’s son Nawab Mohammad Ali 
Khan and thirdly to another nephew Nawab Hidayat Ali Khan, and 
it was provided that the last surviving devisee should have power to 
nominate his success or from amongst the descendants of the above 
three life-tenants. Nawab Fateh Ali succeeded Nawab Mohammad 
Ali Khan but Hidayat Ali Khan died during the lifetime of 
Mohammad Ali Khan. Mohammad Ali Khan appointed Nawazish 
Ali Khan to succeed to both the estates under the terms of the 
deed. The eldest son of Mohd. Ali Khan, Sardar Ali Raza Khan 
instituted proceedings on his own behalf against the appellant 
claiming possession of both estates in their entirety. 


Their Lordships of Privy Council observed as follows in this 
connection : 


“In their Lardships opinion this view of the matter intro- 
duces into Muslim law legal terms and conceptions of ownership, 
familiar enough in English law, but wholly alient to Muslim law. 
In general, Muslim law draws, no distinction betweeen real and 
personal property, and their Lordships know of authoritative work 
on Muslim law, whether the Hedaya, or Ballie or more modern 
works, and no decision of this Board which affirms that Muslim 
law recognizes the splitting up of land into estates, distinguished 
in point of quality like legal and equitable estates, or in point of 
duration like estates in fee simple, in tail for life, or in remainder. 
What Muslim law does recognise and insist upon, is the distinction 
between the corpus of the property itself (any) and the usufruct in 
the property (manafi). Over the corpus of property the law 
recognizes only absolute dominion, heritable, and unrestricted in 
point of time; and where a gift of the corpus seeks to impose a 
condition inconsistent with such absolute dominion. the condition 
is rejected asrepugnant, but interests limited in point of time can 
be created in the usufruct of the property, and the dominion over 
the corpus takes effect subject to any such limited interests...... 
This distinction runs all through the Muslim law of gifts-gifts of 
the corpus (hiba), gifts of the usufruct (ariyat) and usufructuary 
bequests. No doubt where the use ofa house is given to a man 
for his life he may, not inaptly, be termed a tenant for life, and 
the owner of the house, waiting to enjoy it until the termination 
of the limited interest may be said, notin accurately, to possess a 
vested remainder. But though the same terms may be used in 
English and Muslim law, to describe much the same things, the 
two systems of law are based on quite different conceptions of 
ownership. English law recognises ownership of land limited in 
duration ; Muslim law admits only ownership unlimited in duration, 
but recognises interests of limited duration in the use of pro- 
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Perty...... Their lordships think that their is no difference between 
the several schools of Muslim law in their fundamental conception 
of property and ownership. A limited interest takes effect out of 
the usufruct under any of the schools. Their Lordships feel no 
doubt thatin dealing with a gift under Muslim law, the first duty 
ofthe court is to construe the gift. It isa gift of the corpus ; then 
any condition which derogates from absolute dominion over the 
subject of the gift will be rejected as repugnant ; but if upon const- 
ruction of the giftis held to be one ofa limited interest the gift 
can take effect out of the usufruct, leaving the ownership of the 
corpus unaffecting except to the extent to which its enjoyment 
1s postponed for the duration of the limited interest. 


_ _ Gift of property held adversely to donor. If any property 
1s IN possession of a person who claims it adversely to the donor is 
not valid, unless the donor obtains and delivers possession thereof to 
the donee or does all that he can to complete the gift so as_ to put it 
within the power of the donee to obtain possession. 


In Mohammed Buksh vs. Hosseini Bibi!t, A executed a gift 
deed of immovable property in favour of B. The property was in 
the possession of C at the time of gift, C claims to hold the property 
adversely to A. B sued C to recover possession of the property from 
him, joining A in the suit asa party defendant. A admitted the 
claim of B in his written statement. C contended that the gift was 
void, because A was not in possession at the date of gift, and no 
Possession was given to the donee. Their Lordships of Privy Coun- 
cil held that it must be observed in this case that the dispute was to 
the validity of the gift is not between the donor and donee. The 
person who disputes it claims adversely to both. ‘The donor has 
done all that she can to complete the gift and is a party to the suit, 
and admits the gift to be complete. In this case it appears to their 
Lordships that the donor did all she could to perfect the contempla- 
ted gift, and that nothing more was required from her. The gift 
was attended with the utmost publicity, the hiba namah itself autho- 

_rised the donees to take possession and it appears that in fact they 
did take possession. Their Lordships held under these circumstan- 
ces, that there cax be no objection to the gift on the ground that 
donor had not possession, and that she herself did not give possession 
at the time of gift. | 

A executes a deed of gift in favour of B, conferring upon him 
the proprietory right to certain lands then in possession of Z, and 
claimed by Z adversely to A. Adies without acquiring posseysion 
of the lands. After A’s death, Bsues Zto recover possession from 
him. The suit must fail, for the gift was not completed by delivery 
of pcssession to B?. 

(iii) Extent of Donor’s right to Gift. The Mohammedan 
law recognises the power of Mohammedan to dispose of his whole 


mm 
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whole property by gift to anyone, including his heir. In this 
regard, the gift is not restricted similar to the will. The 
“policy of the Mohummedan law appears to be to prevent a 
‘testator interferring by will with the course of the devolution of 
“property according to law among his heirs, although he may give a 
specified portion, as much as athird toa stanger. But it also 
appears that a holder of property may, to a certain extent defeat 
the policy of the law by giving in his lifetime the whole or any part 
of his property to one of his sons, provided he complies with certain 
~ forms? 

However, a gift made by a Mohammedan during his death- 
illness is restricted and it is provided that he cannot gift more than 
one-third of his whole property and it cannot be made in favour of 
an heir. 


(iv) Formalities in Modes of Gift 
There are three essentials for the validity of gift : 


(1) Declaration of gift by the donor. 
(2) An acceptance of the gift by or on behalf of the donee. 
(3) Delivery of possession of the subject of gift. 


1. Declaration of gift by the donor. There should bea 

- clear a unambigous intention of the donor in declaring gift by him. 

Where there is no real and bona fide intention to transfer the owner- 
ship of the subject of gift, an alleged gift be of no effect?. 


_ 2. An acceptance of the gift by or on behalf of the donee 
The donee or his authorised agent should accept the gift. The 
_acceptance may be expressed or implied, according to the circums- 
tances of the case. It has been held that a gift bythe father or 
_ guardian in favour of his minor son or other requires no accept- 
ance, 
3. Delivery of possession by the donor to the donee. 
It is essential for the validity ofa gift that. there should be 
delivery of possession of gifted property by the donor to the donee. 
To validate a gift, there must also be either the delivery of possession 
or failing such delivery some over act by the donor to put it within 
the power of the donee to obtain possession*. A gift, whether, Hiba 
or Sadaqah is not complete without delivery of possession. In a 
gift the corpus of property itself may b2 consumed whereas in the 
case of a wakf it is only the usufruct which can be spent. There- 
fore a plaint must allege either a gift to a particular person or to a 
community whether in the nature of an ordinary Hiba or Sadagh’. 


A gift of immovable property in which the donor is in posses- 
sion, completes when the donor physically departs from the premises 
with all his goods and chattels, and the donee formally enters into 

possession. Ifthe immovable property to be gifted is in the posses- 


Khajoyroonissa vs. Rowshan Jehan (1876) 2 Cal. 184 
Vvabji 

Kamar-un-Nissa Bibi vs Hu saini Bibi (1880) 3 Alld. 2 
Mst. Noor Jahan vs Muftkhardad Khan AIR 1970 All. 170 
Nabi Hasan vs. Gajadhar Singh AIR 1974 Pat. 141 


Bw 


138 MUSLIM LAW 


sion of tenants, then the gift may be completed by a request by 
the donor to the tenants to attorn to the donee, or by delivery of 
ed or by mutation in the Revenue Register or the landlord’s. 
sherista. 


| Exceptions. There are the following exceptions to the rule 
that the donor must physically depart and the donee must formally 
enter into the property gifted. They are as follows : ; 


1, Gift by husband to wife. Ifa husband gifts immovable- 
property to his wife, then it is not necessary for the husband to 
depart from the property. But it should be proved that the husband 
was having bona fide intention to make the gift to the wife. If the 
husband reserves to himself the right to receive rents during his life- 
time and also undertakes to pay Municipal dues, then a mere recital. 
in the deed that delivery of possession has been given to the donee, 
will not make the gift complete?. 


But if the intention of the husband is clear, then the gift will 
be complete, however the husband has not vacated the house and. 
the wife did not enter the premises. In Amina Bibi vs. Khatija 
Bibi? it has been observed that the relation of husband and wife and 
his legal right to reside with her and to manage her property rebut 
the inference which inthe case of parties standing in a different. 
relation would arise from a continued residence in the house after 
the making of the gift, and in the husband generally receiving the 
rents of the chawl annexed to that house. In Ma Mi vs. Kallander 
Amma!*, the husband gifted immovable property to his wife, and 
mutation of names was duly effected in public records. Their 
Lordships of Privy Council held that ‘It must therefore be taken that 
mutation was effected by the husband himself, and in the case of — 
gift of immovable property by Mohammedan husband to his wife, 
once mutation names has been proved, the natural presumption - 
arising from the relation of husband and wife existing between them. 
is that the husband’s subsequent acts with reference to the property 
were done on his wife’s behalf and not of his cwn’. 


Gift by Father or Guartdian to a Minor. Ifa father or. 
guardian gifts any property to his minor son or ward, then no trans- 
fer of possession is required. \ But there should be a_ bona fide 
intention on the part of the father or guardian to gift the property 
to his minor son or ward. Where there is on the part of the father 
or other guardian a real and bona fide intention to make a gift, the 
law will be satisfied without change of possession and will presume 
the subsequent holding of the property to be on behalf of the minor‘. 


The rule applies to the guardian of the property of a minor > 
who are entitled to act as such. The following persons are entitled 
to the guardianship of the property of the minor (2) the father (2%) «. 

2 ee ee ae ae 
Jayanabibi Vs. Jayarabi (1950) I M.L.J. 209 
(1864) I Bom. H.C. 157 


(1927) 54 1.A. 23 | 
Ibrahim Bivi Vs. Pakkir Mohideen AIR 1950 Mad. 17 
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executor of father, (tii) the father’s. father, (iv) his executor. 
Therefore if a gift is made by the above persons to the minor, then 
no change of possession is necessary. The mother is not the legal’ 
guardian of the property of her infant child and if a mother makes a. 
gift to her infant child, thenit is necessary that the property s: 
possession should be transferred to the child’s father, and, if the 
father be dead, to his executor, and if there be no executor, to the 
child’s father’s father and if he be dead, to his executor. 


Gift to a minor by a person other than his father or 
guardian. Ifthe gift is made to a minor orto a lunatic bya 
person other than his father or guardian, then it will be completed 
by delivery of possession to the father or guardian. 


When the donee isa minor, or insane, the right to take 
possession for him belongs to his guardian, who is, first his father, 
then his father’s executor, then his grandfather, then his executor. 
If there be none of these, possession may be taken for the minor by” 
any person under whose p»wer he may happen to be (Baillie). 


It is not necessary that in all cases, the donor should hand: 
over possession to the natural guardian of the minor donee. In 
proper circumstances, the donor can either constitute himself as. 
the guardian or indicate some person, other than the natural guar- 
dian of the minor, as the guardian of the minor’s property and hand 
over possession to such guardian if circumstances are such as_ to jus- 
tify such a course of action!. 


Gift when donor and donee both reside in the property. 
Where the property gifted is a house and thesettlor and the 
settlee reside in that house, it is not necessary for the settlor formally 
to depart from the house in order to indicate that the settlee has. 
given possession of the property gifted?. 


A Mahomedan lady gifted her house in favour of her nephew,, 
in which they were both residing atthe time of the gift. The 
conor did not physically depart from the house at the time of gift, 
or subsequently, but continued to live in the house with the nephew 
The property, however was transferred in the name of the nepnew 
and rents were being recovered in the name of the nephew. It was 


held that the gift was complete, though no delivery of possession was. 
made to the donee formally?®. 


A Mahomedan gifted his property to his daughter-in-law who. 
was living in his house. The donor declared in unequivocal langu- 
age that he has divested himself of the ownership of half the house 
and authorised the daughter-in-law to take possession of that half. 
The daughter-in-law continued to reside in that half portion, as 
before. It was held that the gift was complete, although no- 
mutation of names was done in the municipal register. 


1. Ibid 
2. Humera Bibi vs. Najim-un-Nissa (1905) 28 All. 147. 
3. Baldeo Prasad Balgovind vs. Shubratan (1936), All. J. (59). 
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In Hayatuddin vs. Abdul Gani and others!, it was held that 
where the donor and the donee both reside in the property gifted, 
the physical departure or formal entry is necessary in the case of a 
gift of immovable property in which the donor and donee are both 
residing at the time of the siftand in such acase the gift may be 
completed by some overt act by the donor indicating a clear inten- 
tion on his part to transfer possession and to divest himself of all 
contracts over the subject of the gift. | 


Gift to a bailee. Where the donee was already in possession 
of the property gifted, then the gift may be completed by declara- 
tion and acceptance, without formal delivery of possession. Under 
the Mahomedan law it is not necessary that the donor must have 
Physical passession of the property gifted, and must hand over the 
physical possession to the donee. It is sufficient if the donor has 
got legal possession of the property and transfers it to the donee. 


Doctrine of Mushaa. Mushaa is an undivided share in 
‘property either movable or immovable. A gift of a thing which is 
Capable of division is not valid unless the said part is divided off 
and separated from the property of the donor ; a gift of an indivisi- 
ble thing is valid 


The doctrine of Mushaa was explained by their lordships in 
Mohd. Mumtaz vs. Suhuda Jan‘ as follows : 


“The doctrine relating to the gifts Mushaa is wholly unadopt- 
ed to a progressive state of society and ought to be confined within 
the strictest rules” 


Where some of the Mahomedan co-sharers are in actual joint 
possession of a house their, possession must be deemed to bein the 
eye of law on behalf of all the co-sharers including the one who is 
not in actual possession and the possession of the latter must be 
deemed to be constructive possession. Ifthere has been a gift of 
his undivided share in house by a co-sharer who is in constru- 
<tive possession and the donor has also divested himself of the prop- 
rietory right at the time of making the gift and delivered construc- 
tive possession to the donee then the gift is not hit by the doctrine 
of Mushaa and is valid in law®. 


A mushaa may be classified into two categories as follows : 

1. Property capable of division, or 

2. Property not capable of division. 

Gift of Mushha where property is divisible. A gift of an 


undivided share will not be valid, if the property is capable of 
division. However such gift will be invalid, not void. The gift 


4. AJR 1976 Bom. 22 

2. Mulla 

3. Hedaya 

4. (1889) 11 All. 460 

5. Sk. Aftab Hussain vs. Smt. Tayebba Begum AIR 1973 All. 54 
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may be rendered valid later on by partition and delivery to the- 
donee of the share gifted to him. 


There are certain exceptions to the rule that a giftof mushaa. 


of a property capable of division is not valid, There exceptions are- 
as follows : 


1, Gift by one co-heir to another : A co-heir can make a 
valid gift to another heir. In Mahomed Buksh vs. Hosseini Bibi',. 
a Mahomedan female died leaving a mother, a son anda _ daughter 
as her only heirs. The mother may make a valid gift of her nndivi- 
ded share in the inheritance to son or to the daughters or jointly to. 
the son or daughter, 


2. Where the gift is of a share in a Zamindari or taluka: In 
Ameeroonnissa vs Abadconnissa?, A, B and C were co-sharers ina 
certain zamindari. Each share is separately assessed by the Govern- - 
ment and had a separate number inthe collector’s books, and the 
proprietor of each share was entitled to collect adefinite share of 
rents from the rentees. A madea gift of his share to Z without a 
partition of zamindari. ‘The gift was held to be valid, for it is not a 
gift strictly of a mushaa, the share being definite and marked off 
from the rest of the property. . 


3. Where the gift is of a share in freehold property in a large 
commercial town. In [brahim Goolam Ariff vs. Saidoo? A owned a. 
house in Rangoon, made a gift of athird of the house to B. The 


gift was held to be valid, the property being situated in a large com-. 
mercial town. 


4. Where the gift is of shares in a land company. 


Delivery of possession in case of incorporeal | property. 
The incorporeal property may be gifted and the gift may be comple- 
ted by any act on the part of the donor showing a clear intention 
on his part to divest himselfin proesenti of the property, and to. 
confer it upon the donee. . 


Conditional coatingent and future gifts 


Conditional Gifts. Conditional gifts are invalid, unless the. 
condition is such that it can be falfilled immediately, in which case. 
it constitutes the acceptance. 


If a gift is made subject to a condition which hampers in the 
way of full ownership, the gift will be valid, but the condition will. 
be void. | 


Illustration 


1. X made a gift to B of some promissory notes on the condi- 
tion that B should return a fourth part of the notes to X aftera . 
month. X will take the note unconditionally and the gift will be. 
valid, the condition being void. 


1, (1888) 15 Cal. 684. 
2. (1875) 15 B.L.R. 67. 
3. (1907) 35 Cal. I. 
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2. Amade a gift of a house to B on the condition that he 
shall not sell it, or that if he shall sell. he will sell it to a particular 
individual, or that B shall give some part of it iniwaz or exchange. 
The gift will be valid and B will take an absolute interest in the 
“house. | 
: 3. A house is given to a person for life, on condition that 

‘jt shall return to the donor, or his heirs, as the case may be, on the 
‘death of the donee. The donee takes an absolute interest, notwith- 
_standing the condition (Wilson). 


4, A Sunni Mahomedan says this mansion is to thee oomree 
(for the life) and when thou art dead it reverts to me’. The gift will 
‘be lawful and the condition will be void?. 


Contingent Gift. A gift cannot be made to take effect on 

‘the heppening of a contingency. A gift must not be dependent on 

anything contingent as the entrance of Zeyd, or the arrival of 

Khalid”, In Sadik Hussain vs. Hashim Ali?,a gift was made by 

“Shia Mahomedan to his wife for life, and after her death to such of 

his children as may be living at his death. It was observed that the 
gift to the children was contingent. 


Gift in future. A gift cannot be made so as totake effect at 
_any future time, whether such time is definite or not. 


Illustrations 


1. X made a gift to Y of the fruit that may be produced by 
“his palm tree next year. The gift will be void, as this is a gift in 
future. 


29. A executed a deed of gift in favour of B, containing the 
-words ‘So long as I live, I shall enjoy and posses the properties, and 
I shall not sell or make gift to any one, but after my death, you will 
‘be the owner’. ‘The gift will be void?. 


3. A jagirdar executed a deed of gift in favour of his wife 
purporting to give to the wife and her heirs in perpetuity Rs. 4000/ 
every year out of the income of certain villages. The gift will be 
-yoid, because it is the gift of the future revenues of the villages®. 


Gift in the nature of a trust. Under the Mahomedan law, 

-the donor should transfer the whole bundle of rights to the donee 
which he possesses over the corpus. But ifthe donor transfers the 
property without reserving any dominion over the corpus of the 
property nor any share of dominion over the corpus, but stipulates 
a right to the recurring income during his life, the gift and the con- 
dition will be valid. 

Baillie 517 

Baillie 515 516. 

(1916) 43 IA 212 

Yusuf Ali vs: Colleetor of Tipperah (1882) 9 Call 38 

Amtul Nissa vs Mir Nurudin (1896) 22 Bom. 489, 
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Hlustrations 


1. A makes a gift of his house to his son B witha condition 
‘that B should give the income of one-third of the house to A’s grand- 
son C during C’s life. Both the gift and the condition are valid, 
and B is bound to pay the income to C during C’s lifetime?. 


2. Amakesa gift of certain property to her son B witha 
‘condition that B should pay out of the income thereof Rs. 40 every 
~year to C during C’s life and divide the remaining income equally 
between him (B) and D during D’s life. Both the gift and the con- 
‘dition are valid, and B is bound to pay Rs. 40 per annum _ to C and 
divide the remaining income equally between himself and D until 
D’s death?. 3 


3. A Mahomedan Lady transfers certain immovable proper- 
ties by way of gift to her nephew upon condition that. they should 
pay her Rs, 900 every year for her maintenance. She also reserves 
a right of residence for herself in a portion of one of the properties. 
The deed of gift contains a stipulation that if the payments are not 
regularly made she should be at liberty to recover them by a suit. 
This is not a valid gift, for the payment of Rs. 900 is not made 
dependent upon the profits of the corpus being sufficient to meet 
it, the consideration for the transfer is the promise to make the 
payment in any event?. 


4. A Mahomedan executed adeed of trust of part of his 
property for the benefit of his sons with the condition that he was 
to remain in possession so long as he lived with power to deal with 
the rents and profit and that the legal estate was to pass to his sons 
after his death. It was held that the condition was invalid as the 
‘donor reserved the legal and beneficial interest during his life time: 
that the gift was invalid as possession was not given tothe sons; 
-and that the gift was also invalid as it was to take effect in future.4 


5. A makes a gift to B of the whole of his property on condi- 
‘tion that B shall pay all A’s debts. The gift is valid and the condi- 
ition is valid to the extent of the property gifted. Section 128 of the 
Transfer of Property Act is not in violation of any rule of Mahome. 
dan law’®. 


6. A makes a gift of land to B who is not related within the 
prohibited degrees, subject to the condition that B maintains A for 
his life. The gift is valid, but if B fails to maintain A, A may file 
a suit for revocation of the gift®, 


a] : i 
> ; 4 F) 


Mulla. 
Mulla, 
Ibid. 

. Ibid. 
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Ibid. 
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Revocation of Gift. A giftmay be revoked by the donour 
at any time before delivery of possession to the donee, because under’ 
Mahomedan law the gift is not complete before delivery of possesion 
and hence, the rules relating to the gifts do not apply to it. 


The donor may revoke the gift after the delivery of possession. 
with the permission of the court or with the consent of the donee. 
The court grants a decree for revocation of gift, except in the follo- 
Wing Cases : 

1. When the gift is Sadaqah 

2. When the gift is made by the husband to his wife or by a. 
wife to her husband. 

3. When the donor is dead. 

4. When the donee is dead. 

5, When the donee related to the donor within the prohibit- 
ed degrees. | 

6. When the subject-matter of the gift has passed out of the 
donee’s possession 7,¢, sale, gift or otherwise. 

7. When the subject matter of the gift is lost or destroyed. 

8. When the subject matter has increased in value, and the 
increment is not separable. 

9. When the subject-matter of the gift is so changed that it. 
cannot be identified. 

10. When anything has been accepted in return, for the gift. 


11. When the motive of the gift is religious or spiritual. 


A gift may be revoked by the donor, but his heirs cannot re- 
voke it after his death. 


Under the Shia law, the rules regarding gift are different, in 
the following particulars. 


1. A gift by a husband to his wife, or by a wife to her hus- 
band is revocable. ; : 

9. A gift may be revoked by a mere declaration onthe part 
of the donor without any proceedings in Court. 


3, A gift to any blood relation, whether within the prohibited. 
degrees or not is not revocable, after delivery of possession. 


Hiba.-bil-iwaz (Gift with Exchange). Hiba-bil-iwaz means 
gift for consideration. A hiba-bil-iwaz is asale in reality and has 
all the incidents and conditions of sale. Therefore possession is not 
required to be given to the donee, and an undivided share in pro- 
perty capable of division may be lawfully transferred by it, Actual 
payment of consideration on the part of the donee anda bona fide 
intention on the part of the donor to divest himself of the property 
are essential conditions of Hiba-bil-iwaz. The Hiba-bil-iwaz amounts 
to scale, and therefore registration is compulsory. 
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The actual payment of consideration is necessary in the hiba- 
bil-iwaz. Their Lordships of Privy Council observed in Khajooro- 
onissa vs. Rawshan Jehan!, that ‘undoubtedly the adequacy of 
consideration is not the question. A consideration may be perfectly 
valid which is wholly inadequate in amount when compared with 
the thing given. Some of the cases have gone so far as to say that 
even a gift ofa ring may be a sufficient consideration, but what- 
ever its amount, it must be actually and bona fide paid’. 


In Fazal Ahmed vs. Rakhi?, one Mehr Din died leaving a 
widow, a daughter, and some collaterals. He also left some 
immovable properties in the form of agricultural lands. The 
agricultural land was mutated in the name of the widow who 
made a gift of it to her danghter. One ofthe collaterals filed suit 
on the allegations that the widow had only a life estate and the 
gift made by her to the daughter was valid for the widow’s life- 
time. The suit was decreed. Another collateral madea gift of 
the 3/16th share of the land. The daughter contended that the 
plaintiff was not entitled to the property as possession had not 
been given tohim. It was hold that the transaction was a_ hiba- 
bil-iwaz and possession so far as it could be given, had been given 
by the donor to the donee. 


There should be a bona fide intention on the part of the donor 
to divest himself in possession of the property and to confer it upon 
the donee. In Chaudhri Mehdi Hasan vs. Mahammad Hassan, the 
donor transferred the property to a donee subject to a reservation 
of the possession and enjoyment to himself and his wife during 
their lives. The Privy Council held that there was no intension 
on the part of the donor to divest himself in presenti of the 
property and that the transanction could not be upheld as a hiba- 
bil-iwaz. In a gift deed it was stated that the donor made the gift 
in favour of his wife in lieu of her dower debt and that he had put 
the donee in possession of the land gifted from the date of its 
execution and it was further stated that he had no further concern 
with the land gifted and all his rights were thereafter to be enjoyed — 
by the donee. It was held that the gift was valid although the 
possession of the land was not physically delivered. 


The Calcutta*, Madras®, Lahore®, Allahabad’, Patna® and 
Nagpur® High Courts have held that a true hiba-bil-iwaz is nothing 
but a sale, and therefore the hiba-bil-iwaz by which the immovable 
property of the value of Rs. 100 or upwards must be effected by a 
registered instrument as required by Section 54 of the Transfer of 
Property Act. 


tac) Calis... ........ co CC 
2. (1958) 1 W.P. 1038. 
3, (1906) 28 All. 439. 
4. Mt Bashiran vs. Mohammad Husain (1941) 16 Luck 615. 
5. Abbas Ali vs. Karim Bakksh (1909) 13 C.W.N. 160. 
6. Gopaldas vs, Sakhina Bibi (1936) 16 Lah. 197. 
‘7. Ghulam Abbas vs. Razia Begum (1950) Ali. L.J. 30, 
8. Mohd. Vsman vs, Amir Main (1949) 26 Pat. 561. 
9, Zainab Bi vs. Jamaikhan (1949) Nag. 426, 
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Gift in lieu of dower debt. The Allahabad High Court 
has held. in Muhammad Faiz vs, Ghulam Ahmad?, that a 
document by which immovable property was transferred to his 
wife in lieu of her dower will be called his hiba-bil-iwaz. The Chief 
Court of Oudh?, has held that where a Mahomedan husband by a 
documens transfers immoable property to his wife in lieu of her 
dower, the transaction is not asale. The Privy Council in Mahabir 
Prasad vs. Mustafa Hussain®, has held that such a _ transaction 
was a sale. The Bombay High Court has held that where in lieu 
of money, land is gifted by the husband to the wife at the time of 
marriage, a registered document is not necessary, and if delivery 
of possession is given, the transaction amounts to hiba hut is 
subject to the doctrine of mushaa. The High Court of Hyderabad4 
has also followed the view of Bombay High Court. 


Hiba-ba-shart-ul-iwaz. Where a gift is made with a 
stipulation for a return, it is called hiba-ba-shart-ul-iwaz. As in 
the case of a hiba, so in the case of hiba-ba-shart-ul-iwaz delivery 
of possession is necessary to make the gift valid and the gift is also 
revocable®, 


The hiba-ba-shart-ul-iwaz is not common in India. The 
hiba-ba-shart-iwaz is a gift in its first stage, but it partakes of 
the character of a sale after possession has been taken by the donee 
of the thing given and by the donor of the iwaz, so that the trans- 
action is exposed to pre-emption and either party may return the 
thing delivered to him for a defect. 

The features necessary of hiba-ba-shart-ul-iwaz are as under : 

1. Delivery of possession is essential. 

2. It is revocable until the consideration (iwaz) is paid. 

3. The transaction becomes irrevocable on the payment of 
consideration. 

4. The transction on payment of consideration, partakes of 
a character of sale. 


Distinction between Hiba, Hiba-bil-iwaz and Hiba-ba-shart- 
ul-iwaz 


Gift Hiba-bil-iwaz Hiba-ba-shart-iwaz 
1. A gift without Gift for considera- Gift for considera- 
consideration, tion in the nature tion with the stipu- 
of exchange. lation that the gift 
may be returned. 
2. Delivery of Delivery of posses- Delivery of posses- 
possession is sion is not necessary. sion is necessary. 
necessary. 


, (4881) 3 Ali, 490. 

Bashir Ahmad vs Zubaida Katua (1926) A. 0.186. 
(1937) 39 Bom. L.R. 990. | 
Mohd. Rashim vs Aminabai (1952) A. Hyd. 3. 
Mulla. 
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3. Gift is not a Itis a sale. It operates as a 
sale. sale when the pro- 
mised condition is 

performed. 


4, Phusbaak of pro- Mushaa is valid even Mushaa is invalid 
perty capable if the property 1s cap- ifthe property 1s 


of: division is able of division. capable of divi- 
invalid. sion. 

5. It is revocable It is not revocable It is not revocable 
except in certain from the date of mak- after the fulilment 
cases. ing, . of the condition. 


Sadaqah. A sadaqah isa gift made with the object of 
acquiring religious merit. Like Hiba, it is not valid unless accom- 
panied by delivery of possession; nor is it valid if it consists 
of an undivided share in property capable of division. But unlike 
iba, a sadaqah, once completed by delivery, is not revocable, nor 
is it invalid if made to two or more persons all of whom are poor 


(Mulla). 


‘The Hiba and Sadagqah differs on the object with which it 1s 
made. In Hiba, the object is to manifest affection towards the 
donee ; in the case of Sadaqah, the object is to acquire merit in the 
‘sight of the Lord. 


Areeat. To make a person the owner of the substance of 3 
thing without consideration is a Hiba, while to make him the 
owner of the profits only without consideration is an areeat. 


{D. Mukhtar). 


In areeat, the donee is granted the licence to take and enjoy 
the usufrut of a thing and itis resumable at the grantor’s option. 
An areeat is revocable in each case. It also does not devolve upon 
‘the heirs of the donee on his death. 


Essentials of areeat are as under : 

1. It can be revoked. 

2. It is for a definite period. 

3. Ownership of property is not transferred. 
4 


. The property transferred does not devolve upon the heirs 
of the recipient. 


14. 


Wills: 


The will is the anglo-Mahomedan term for its arabic equiva- 
lent ““Wasiat”’. Before the pre-Islamic Arab period, a person was 
competent to dispose of his property by acts inter vivos. He was: 
free to make will in favour of any one be chose, and he was also at. 
liberty to give preference to one heir to exclusion of other heirs. 


But the Koran laid specified rules for the disposal of property 
amongst the heirs. It was though undesirable that Mahomedan. 
may dispose of his whole property by will, thus leaving the heirs 
without any thing. 3 


The nucleus of the willis to be found in a tradition of the- 
Prophet reported by Bukhari. 


Said ibn Abi Waqqas said, “I was illin the year of the con- 
quests of Mecca and was near dying, and the Prophet came to see- 
me, and I said, ‘Oh’ messenger of God, verify I have much property, 
and no heir except my daughter, may I then make a_ will, leaving 
all my wealth for religious and charitable purposes ? He said, ‘No.’ 
I said, ‘MayI do so with 2/3 of it’. He said, ‘No.’ I said “Shall I 
with 1/2 of it.” He said, ‘No.’ I said, May I with 1/3 of it’? His. 
Highness said, “Make a will disposing of !/3 in that manner ; for 1/3. . 
is a great deal, particularly of this great wealth which you possess, 
for verify if you, die and leave your heirs rich, itis better than. 
leaving them poor to beg ; for verify the money which you expend 
for God’s pleasure, you will be rewarded for even to the mouthful 
which you lift up to your wife’s mouth,’. | 


Another verston of the same tradition is as follows: 


Said ibn Abi Waqqas said: His Highness came to see me- 
when I was sick, and said, Have you made your will leaving any- 
thing to be expended in the way of God, and for charitable purposes? 
I said, Yes, I intended to do so’. He said, ‘In what proportion of 
your wealth have you intended so doing’ ? I said, ‘Al! my wealth is 
for the road of God’. The Prophet of God said, Then what ‘have 
you left for your children? I said There is no necessity for my 
leavihg anything to them, for they are rich, His Majesty said, 
Make your will leaving 1/20 in the road of God’, And I continued 
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repeating my desire to leave more, till at last the Prophet said, 
“Then make your will leaving 1/3 for that purpose, and 1/3 is a 
‘great deal’. | 


Definitions of Will. Will has been defined by Jarmin as 
“an instrument by which a person makes a disposition of his property 
to take effect after his decease, and which is, in its own nature, 
ambulatory and revocable during his life’. 


Hedaya provides that ‘Wasiat means an endowment with the 
‘property of anything after death asif one person should say to 
another, ‘give this article of mine, after my death, to a particular 

>person’. | | ' t4% 

Will has been defined by Tyabji as ‘the Legal declaration of 

*the intentions of a Muslim with respect to his property, which he 
‘desires to be carried into effect after his death.’ 


Form of Will. By the Mahomedan law no writing is required 
to make a valid will, and no particular form, even of verbal dec- 
laration, is necessary as long as the intention of the testator is 
sufficiently ascertained.! The will may be made orally or in writing. 

The intention of the testator should be clear enough. If the will is 
in writing, then it need not be signed, and if signed, it need not be 
‘attested. A person who is unable to speak clearly due to illness, he 
may make a valid will by means of intelligible signs. 


A written will is easy to prove the intention of the testator to 
dispose of his property by Will. Incase of oral wills, it is very 
difficult to prove it. The oral Will should be proved with the utmost 
‘precision and every circumstance of time and place. | 


In Mazhar Husen vs. Bodh Bibi”, the testator written a 
letter to some person shortly before his death and containing 
instructions as to the disposition of his property. It was held that the 
letter was a valid will. A gave his house to B but retained usufruct 
of a portion for his life. This was not held to be a will, as the 
property has already passed-to B before the death of A, though the 
cusufruct of a portion has been reserved by him’. 


Cempetency of a person to make will. Every Mahomedan 
-of sound mind and who is not a minor, can dispose of his property 
by will. The age of majority for making to will is governed by 
‘the Indian Majority Act, 1857 according to which a person shall be 
deemed to have attained majority when he shall have completed the 
age of eighteen years, and if a guardian of any person or property 


(on on a a mR TOR” Tan RCI 7 nS ea RR a a mE RTT WIT R TERR ee arene ce eee 


1. Mahomed Altaf vs Ahmed Buksh (1876) 25 W.R. 121 P.C. 
2. (1898) 21 All. 91. 
3. 491A 195. 
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has been appointed, or whose property, the superintendence has. 
been assumed by a Court of Wards, the age of majority shall be 
deemed to have been attained on the minor completing the age of 
twenty one years. 


_ A minor is not Competent to make a will. The will made by a. 
minor may be ratified by him after attaining majority. 


__ A person who has taken poison and then made a will, then it. 
will not be valid. But if he makes the will first and then commits. 
suicide or done any act towards the commission of suicide, then the 
will is valid.1 


Principles of Testamentary disposition. The powers of 
the testator is restricted in the following two ways : 


I. As to the person to whom the property is bequethed. 


2. As to the property constituting the subject matter of the 
bequest. 


Limitations as to persons to whom property can hbe- 
given by will. Any person who is capable of holding property. 
whether male or female, may receive property by will. A non- 
Muslim can get the property by will irom a Mahomedan. The- 
subject may be discussed under the following heads : 


_ 1. Bequest in favour of an heir. 
2. Bequest in favour of an heir and stranger. 


3. Bequest in favour of an unborn person and 
4. Bequest to a testator’s murderer. 


1. Bequest in Favour of an heir. A_ bequest to an heir is: 
not valid unless the heirs (existing at the time of the testator’s death) 
consent to it after the death of the!testator. If any heir gives. 
consent during the lifetime of the testator, then it will not validate 
a will. In Furkan vs. Mst. Mumtaz Begum?, it has been held by 
Rajasthan High Court that a bequest in favour of an heir, even to 
the extent of one-third is not valid under the Hanafi law, unless the — 
otheir heir consented it, expressly or impliedly after the death of the 


testator. 


Whether a person is an heir or not, will be determined at the 
time of the death of testator because a person who is an heir at 
the time of making a will may not remain an heir at the time of 
death of the testator and vice versa. 


In Izzul Jabbar Khan vs. Chairman District Kutchery®, it 
has been held that where a will contained a bequest in favour of 


1. Mazher Husen vs Bodha B bi (1898) 21 All. 91. 
2. A.LR 19 1 Raji 149. 
3. (1956) Nag. 501. 
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male heirs, and mutation of names took place, and_ the female heirs 
remained silent, it does not implied that the heirs has consented 
from mere silence on their part at the mutation proceedings. 


According to Shia law, a testator may give a legacy to an heir 
so long as it does not exceed one-third of his estate. The consent 
of other heirs is not necessary under the Shia law. But if the legacy 
exceeds one-third, it is not valid unless the other heirs consent to it. 
Such consent may be given either before or after the death of the 
testator. Sharaya-ul-Islam, which is the only authoritative text of 
Shia law on the subject provided ‘If a person should make a will 
excluding some of his children from their shares in his succession, 
the exclusion is not valid. 


Bequest in favour of an heir and a stranger. Ifa person 
makes a will in favour of an heir and a stranger, the bequest to the 
heir will be void unless assented to by the other heirs, while the 
legacy to the stranger will be valid without such consent ; provided 
the portion bequested to him does not exceed one-third of the 
testator’s estate. 


X bequeaths 1/3 of his property to Y, a non-heir and 2/3 to Z, 
one of the heirs, The other heirs do not assent to the bequest to Z. 
Therefore Y will take 1/3 under the will and the 2/3 which was 
bequeathed to Z will be divided among the heirs of X. 


Bequest in favour of an unborn person. A will in favour 
of a person not yet in existence at the testator’s death is void, but a 
bequest may be made toa child in the womb, provided it is born 
within six months from the date of the will. 


According to Shia law, a bequest to a child is the womb is 
valid if he is born within a period of ten months from the date of 
the will. 


Bequest in favour of a testator’s murderer. A _ person 
who is shown to have caused the death of the testator or who has 
inflicted a mortal wound is not entitled to get property by the will 
according to Sunni Law. Abu Hanifa and Mohommad are of the 
view that the bequest to a testator’s murderer may be cured if the 
heirs give consent to it. But Abu Yusufis of the opinion that such 
a defect canriot be cured by any consent. 


According to Shia law, a person who has committed homicide 
intentionally, he is not entitled to get legacy. A bequest in favour 
of parents, children or any other descendant or ascendant of 
murderer is valid. 


Limitation as to property constituting the subject 
matter of will. Any property which is capable of being transferred 
and which was in existence at the time of testator’s death may be 
disposed by will. The property bequeathed should not be in posses- 
sion or disposal of any other person. 
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Bequest in future. A bequest to take effect in future. is 
void. But bequests of the usufruct of the property may be validly 
made by the testator. fae | : | Tes, 


Alternative Bequest. An alternative bequest of a property is 
valid. A Cutchi Memon’ who had no son at the date of his will. 
bequeathed the residue of his property as’ Should I have a son, and 
if such son be alive at my death, my executors shall hand over the 
residue of my property to him, but if such son dies in my lifetime 
leaving a son, and the latter is alive at my death. then my executors 
shall hand over the residue to him. But if there be no son or grand- 
son, alive at my death, my executor shall apply the residue to 
charity. It was held that the will was not. conditioned in future , 
but it was an absolute gift in the alternative and that the charity 
Was entitled to the residue. | 


__ Contingent Bequest, A contingent bequest which is con- 
ditioned to take effect on the happening of an uncertain evenc is not 
valid. | : 


Conditional Bequest. A bequest with a condition which 
derogates from the completeness of a the grant takes effect as if no 
condition was attached to it, for the condition is void. 


Bequest of life Estate. The Hanafi law does not recognise 
Life estate, while those are recognised under the Shia law. The 
Calcutta High Court in Achiruddin Ahmad vs. Sakina Bewa?, has 
observed as follows in this connection. 


“Tt cannot be said that under the Sunni School of Mahomedan 
law, a life estate in whatever form created, must always be constru- 
ed asa grant andacondition and given effect to as an absolute 
estate with the condition discarded. Whether there is a _life-estate 
simplister or grant and a condition is a question of consideration ; 
and where it is the former, there can be no question of its being 
enlarged into an absolute estate, whether it be valid or invalid. 
There is nothing in the tests of Hanafi law under which a life-estate, 
created directly as a life estate, and not by way of a limitation on 
an absolute grant, is invalid, whether such an estate is created by a 
deed of gift or a will. A Mahomedan governed by the Sunni School 
of law, has therefore power to create life-estates and a life-estate 
created by him directly as a life-estate and not by way of a condi- 
tion imposed on an absolute grant is valid.”’ 


Bequest of corpus to one and usufruct to another. Under 
the Muslim law, a bequest may be made of produce or usufruct of 
a thing for a specified period to one living person and the corpus to 
another living person. In Mr. Mehraj Begum vs, Din Mohammad}, 


1. Advocate General vs. Jimabia 41 vom. 181. 
2. Ma Hmyin vs. P.L.A.R.S. Chettyar (1935) 158 I.C. 848. 


3. 1937 Lah. 669. 
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it has been held that Whatever may be the correct legal position 
-under Muslim law of Hanafi school with regard to bequest of a life- 
estate with a vested remainder, it is beyond doubt that it is permis- 
-sible to make bequest of a thing itself in favour of one and of its 
“produce or use to another.’ 


Extent of Property that may be validly bequeathed. No 
-Mahomedan can make a bequest of more than one third of his net 
assets after payment of funeral expenses and debts. Under the 
‘Sunni law one third property may not be bequeathed in favour of 
an heir. Ifhe makes a willin favour ofa heir or exceeding one 
‘third, then it shall not be valid unless the heirs consent to it after 
‘the death of the testator. Therefore a Sunni Mahomedan can 
‘make a valid will in favour of a stranger to the extent of one-third 
of the net assets remaining after payment of his funeral expenses 
and debts, without the consent of the heirs. 


Under the Shia law, a Mahomedan can leave a legacy in 
favour ofan heirso long as it does not exceed one-third of his 
estate. The bequest for more that one third requires the consent of 
the heirs. Such consent may be given either before or after the 
death of the testator. The limit of one third has not been given in 
‘the Koran,but it derives its sanction from a tradition reported by 
-Abee Vekoss. 


Abatement of legacies. If the bequests exceed the legal 
are third, and the heir refuse their consent, then according to Sunni 
law, the bequest. abate ratably. But under the Shia law, there is 
‘no ratable abatement of the legacies. Tnusif a testator bequeths 
1/3 of his estate to A, 1/4 to B and 1/6 to C, and the heirs refuse to 
-confirm the bequests. Then A, the legatee first named will take 
]/3 and other will take nothing. But if there are successive bequests 
-of the exact third to two different persons, as where a testator 
bequeaths 1/3 of his property to A, and again 1/3 to B, in sucha 
case the later bequest will be treated as revocation of the earlier 
‘bequest and therefore B will take the whole one third and A will 
‘take nothing. : 


Lapse of Legacy. According to Sunni law, if a person in 
‘whose legacy has been made, predeceases the testator, then the 
legacy lapses and forms part of the estate of the testator unless there 
‘be any intention to the contrary. But under the Shia law, ifa 
legatee predeceases the testator, the legacy passes to the heir of the 
legatee. If he dies without leaving any heir then the legacy will 
lapse and reverts to the heirs of the testator. 


. Bequest for Pious Purposes. The bequest for pious pur- 
‘poses has been classified into three categories as under. 


1. Bequest for faraiz. Faraiz is that which is expressly 
ordained in the Koran namely haj, zakat and expiation e.g. for 
prayers missed by a Mahomedan. 
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2. Bequest for wazibat. These bequests are for the pur- 
Poses not expressly ordained by the Koran but which are in them-- 
selves necessary and proper namely sadaka fitrat and sacrifices, or 
the building of mosques. 


3. Bequest for nawafil. These bequest are purely of a- 
voluntary nature t.e. to the poor building a bridge, an inn for 
travelers etc. 


As between bequest for pious purposes, bequests of the first 
class take precedence over bequests of the second and third class, 
and bequests of the second class takes precedence over bequest of | 
the third class. 


Revocation of a will. A testator may revoke the will either. 
expressly or impliedly. 


Express Revocation. A revocation is express, when the test-- 
tator revokes the bequest in express terms either orally or written. 
But if the testator says that he had not made the will, then it will: 
not be revocation of a otherwise valid will. 


Implied Revocation. A revocation is implied, where the 
testator does any act from which revocation is inferred. For 
example when the testator subsequently transfers the subject matter 
of the will or destroys it, or completely alters its nature etc. 


Ifa testator bequeath a house and leter on cells it, or makes- 
a gift of it. then the revocation is complete by revocation. Similarly 
if A bequeaths a Jand to B and subsequently builts a building on it, 
then the bequest stands revoked by implication. A bequest of a- 
Piece of copper is revoked impliedly, if it is piece is converted into- 
a vess¢ 1. 


Revocation by subsequent will. A bequest of the same 
property to another person in subsequent will revokes the earlier - 
will. But where a testacor bequeaths the property to two persons 
in the same will, tien it does not operate as revocation of the prior | 
bequest and the two persons will receive equally. 


Probate and letters of administration. A_ will made by 
a Mahomedan may be admitted in evidence, even if no probate has 
been obtained for it. The estate of the testator vests in the executor 
from the date of testator’s death and he will have all the powers of — 
an executor under the Probate and Administration Act, 1881 and 
corresponding provisions of the Indian Succession Act, 1925. 


No letters of administration are necessary to establish any - 
right to the property of a Mahomedan who dies intestate, excepts as. 
regards debts due to the estate of the deceased. 


WILLS 


DIFFERENCE BETWEEN SHIA AND SUNNI LAW 


Sunni Law 


1. A bequest to an_ heir 
whether it exceed the one 
third or not is not valid, ex- 
cept with the consent of the 
heirs of the testator, 


2. The consent of the heirs 
Should be given after the death 
of the testator. 


3. Ifthe legatee predeceases 
the testator, then the legacy 
lapses and forms part of the 
testator’s estate. 


4. Life estates are not reco- 
gnised., 


9. A will of a person com- 
mitting suicide is valid. 


6, The bequest to the mur- 
derer of the testator. will 
be valid even the death is 
caused unintentionally, 


7. Ifthe bequests exceed legal 
third, and the heirs do not 
consent to the bequest, then 
the bequests abate ratably. 


&. Bequest to a child in the 
womb is valid, if the child 
is born within six months of the 
date of the will. 


Shia Law 


1. A bequest to an heir 1s- 
velid if it does not exceed the legal’ 
third. However a bcquest to an 
heir is not validifit exceeds the 
legal third, without the consent of 
other heirs. 


2. If the limit exceeds one 
third, then consent by the other 
heirs may be given cither before or’ 
after the testator’s death. 


3. If a legatee dies before the 
testator, then the lagacy will pass- 
-to the heirs of the legatee. 


4. Life estates are recognised. 


5. If a person commits suicide,. 
then he will not be valid. 


6. The b: quest to the murderor 
will be void, in the cases when 
the death is caused intentionally. 


7. There is no ratable abate-- 
ment. Bequests made prior are 
given effect only. 


8. Bequest to a child in the 
womb is valid, if the child is 
born within a period of ten months. 
of the date of the will. 


DISTINCTION BETWEEN GIFT AND WILL 


Gift 
1. It is an immediate trans- 


fer of interest or right. 


2. Delivery of possession is 
necessary in gift. 


3. The gift cannot be resci- 
ned except by a decree of the 
court. 


Will 


I. The transfer takes place after 
the testator’s death. | 


2. No delivery of possession is. 
required. 


3. It is revocable 
testator’s life, 


during the: 
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-4. The subject of gift should 
“be in existence at the time of 
gift. 


J. A gift cannot be made to 
take effect at any future period 
-whether definite or indefinite. 


‘6. There are no restrictions to 
the capacity of the donor to 
-donate except gifts during marz- 
~aul-maut. 
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4.. Will may be made of pro- 
perty not in existence at the 
time of making the will. It should 
be in existence at the time of 
death of the testator. 


5. It takes effect on the testator’s 
death. ig os 


6. A will cannot be made of 
more than legal one third. A 
sunni Mahomedan can also not 
make a valid bequest to an heir 
even to the extent of onethird. 
Both the bequests are validated by 
the consent of other heirs. 


Administration of Estates. 
and Succession 


The Muslim law of succession has been derived from the 
rules of succession to be found in the Quran, or in the traditions as. 
well as from the pre-Islamic customs as were approved by the 
Prophet. F.S, Tyabji has observed that “The Muslim law of inheri- 
tance has always been admired for its completences as well as the 
success with which it has achieved the ambitious scheme of provid- 
ing not merely for the selection of a single individual or homo- 
geneous groups of individuals on whom the estate of the deceased. 
should devolve by universal succession, but for adjusting the com-- 
petitive claims of all the nearest relatives. 


Wilson while commenting upon the principles governing. 
administration of estates has observed as follows : 


“This topic belongs partly to the substantive law of succession. 
and partly to the department of adjective or procedural law. 
Consequently we might expect to find, as we do find in fact, that. 
in British India it is partly regulated by Mahamedan law, and 
partly by statutory enactments. The question, what becomes of a. 
man’s rights and obligations at the moment of his death? Isa. 
_ question of substantive and therefore (for Mahomedans in British 
India) of Mahomedan law. But such questions as, whose duty is 
to give orders to the undertaker ? To whom should the creditors. . 
of the dead man sendin their bills ? From whom will his debtors. 
be safe in taking a receipt ? Whois entitled to take immediate 
charge of the property ? And above all, what may, and what may 
not be done without the intervention of a public officer? Are 
questions of adjective law, the answers to which are not to be 
sought in British India, form the Mahomedan law sources, but. 
from the Anglo-Indian codes or the practice of the courts. Unfor- 
tunately the ancient Mahomedan text-writers could not foresee this 
curious dismemberment Of their system by a Non-Mahomedan. 
legislature, and saw no special reason for drawing a sharp line. 
between substantive and adjective law in their expositions. Even 
in England, the lawyer in search ofa rule of substantive law is 
sometimes driven to infer it from some old decision on a point of 
procedure ; and there is therefore nothing surprising in the fact 
that the Mahomedan answer to the first of the above question has 
to be gathered mainly from passages dealing professedly with the 
duties of the Kazi.” 


According to Mahomedan law, the property of the deceased 
vests in his heirs immediately after his death. The heirs are 
entitled to take only the residue which 's left after the payment of 
legacy and debt. ‘The following four distinct purposes have been 
recognised by Muslim law for which the estate of the deceased is. 
applicable successively : 

1. funeral expenses. 


9. his debts, 
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3. his legacies and 

4. the claims of the heirs. 

The Indian Succession Act, 1925 has taken place of the 
-Muslim law. ‘The Indian Succession Act lays down the following 
scheme of the order of priority in which the payments of a 
~deceased Mahomedan is to be applied successively : 

1. His funeral expenses and death-bed charges. 

2. Expenses of obtaining probate, letters of administration of 
“succession Certitificate. 

3. Wages for services rendered to the deceased within three 
‘months next preceding his death by any labourer, artisan or 
-domestic servant. 

4. Debts, according to their own priorities and 

9. Legacies not exceeding, one third. of what remains after 
_all the above payments have been made. 

Vesting of the Estate in Executor and Administration. 
‘The property of the deceased Mahomedan vest in the executor or 
-administrator as the case may be under the provisions of Sec, 211 of 
.Indian Succession Act, 1925. In Jafri Begam vs. Amir Muhammad/ 

Mr. Justice Mahmood obseived in this connection as follows : 

“It is well known that the Mahomedan law of inheritance is 
‘based upon a passages in the fourth chapter of the Koran, which in 
Sale’s translation is thus rendered : “God hath thus command you 
-concerning your children : A male shall have as much as the share 
of the two females, but ifthey be females only and above two in 
number they shall have two-thirds part of what the deceased shall 
leave ; and if there be but one, she shall have the half. And the 
“parents of the deceased shall have each of them a sixth part of what 
he shall leave,if he has a child ; but if he has no child, and his 
parents be his heirs, then his mother shall have the third part. 
And if he has brothren, his mother shall have a sixth part, after 
the legacies which he shall bequeath and his debts be paid. 

In reading this passage, I have emphasized the words after the 
legociss which be shall bequeath and his debls are paid. ‘This phrase 
gave rise to two difficuties in the minds of Muhammadan jurists. 
The first was, whether the circumstance that legacies were mention- 
-ed before debts gave the former precedence over the latter | 
‘in the administration of the estate of deceased persons ; and the 

second was, whether the word after related to the devolution of 
inheritance, or to the ascertainment of the extent of the shares to be 
allotted to the various heirs, The explanation of Raizawi, one of 
the greatest commentators on the Koran, whose views have been 
universally adopted by Muhammadan jurists, says that the word 
-after,as used inthe Koran, simply refers to the balance of the 
-estate after the payment of debts and legacies, but does not effect 
the question of devolution. That this is the interpretation accept 
by the Muhammadan jurists in general is best known by a passage 
-in Al Sirajiyyah, a treatise of the highest authority on the 
Mahommedan law of inheritance, which Sir William Jones trans- 
“Jated about a century ago ; and in citing the passage I cannot do 
‘better than adopt his word , Our learned in the law to whom God 
“be merciful say : There belong to the property of a person deceased 
our successive duties to be performed by the Magistrate : first his 
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sfuneral ceremony and burial, without superfluity of expense yet 
without deficiency ; next the discharge of his just debts from the 
-whole of his remaining effects; then the payment of his legacies 
-out of a third of what remains aftor his debts are paid ; and lastly, 
the distribntion of the residue among his successors according to the 
Divine book, to the Traditions and to the Assent of the learned. 
Ihave quoted this passage to show the priority possessed by the 
‘three charges to which the estate is subject when inherited by heirs. 
This order of priority is, as is obvious from the passages, merely a 
direction as to the administration of the estate, and has no bearing 
upon the question of the exact point of time when inheritance 
-devolves upon the heirs. When they inherit the property, they 
‘ttake it, of course, subject to these three prior charges, as they 
would subject to mortgages the difference being (as pointed out by 
the privy council in the case which I have already cited) that an 
incumbrance by way of mortgage follows the property even in the 
thands of bona fide purhaser for value, with or without notice of the 
‘prior incumbrance ; whilst the three charges on the estate of 
deceased Muhammadan as described in Al Sirajiyyan cannot do so. 
It is one thing to say that these three charges take precedence of — 
the inheritance, in the administration of the estate and its 
distribution among heirs, and itis another thing to say that the 
- jnheritance itself does not open up until those charges are satisfied. 
And it is obvious that all the arguments adopted by Marby J. as to 
debts, would, according to his hypothesis, necessarily apply «also to 
funeral expenses and legacies, which, like debts of the deceased, 
are charges upon his estate. But Iam unaware ofany rule of 
Mohomadan law which would render such charges, or even 
mortgages, an impediment to the devolution of property on the 
heirs by inheritance,. Funeral expenses, debts, and legacies or any 
one or more of them, may indeed absorb the estate of the deceased, 
defeatiag every succeeding charges ; and it is obvious that if nothing 
is left for the heirs they can take nothing. But this is a proposi- 
'tion, widely different from saying that the devolution of inheritance 
is suspended till the various charges are satisfied. Indeed upon 
‘this point, the books of Mahomedan jurisprudence leave no doubt, 
I have no doubt in my mind that the devolution of inheritance 
takes place immediately upon the death of the ancestor from whom 
the property is inherited.”’ 

Devolution of Inheritance. Upon the death of a 
Mahomadan intestate who leaves unpaid debts, the ownership of 
such estate devolves immediately on his heirs, and such devolution 
is not contingent upon or suspended till payment of such debts. 
The theory of representation is not known to the Mahomedan law. 
Under its provisions the estate of a deceased person devolves 
immediately upon his heirs, charged, however, with his debts, and 
they are the persons through whom the property should ordinarily 
be reached. ‘There is no intermediate vesting in any one, and no 
rule of Mahomedan law by which an individual heir, as such may 
be taken to represent either of the estate of the deceased of the 
hoirs generally. 


1. Amir Dulhin ys. Bhaij Nath (1894) 21 Cal. 311, 
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In Maimoon Bivi vs. O.A. Khajee Mohideen!, a Mahomedan. . 
died inestate leaving behind an adult widow and two minor. 
children. The father of the widow was a well-to-do person and he 
started management of the property of the deceased and he spent. 
out ofthe income from the properties for the maintenance of the 
widow and her children as well as for education of the children. 
The father acquired a new property inthe widow’s name curing: 
the management of the property. It was not shown that the funds 
of joint property were utilised for the purchase of the property. 
It was held that the newly acquired property of the widow as. 
tenant-in-common was not partible. It must be established to make- 
the property partible, that the property was purchased in her name 
as_ representative of the common estate. It could not be said that. 
the widow has gained an advantage in derogation to her minor 
children, as she was notin the management ofthe estate. It was.- 
upon the party claiming to prove that the acquisitionin the name 
of the widow was as a representative of the co-owners. 


Alienation by an heir. An heir may transfer his own share 
before distribution of the estate subject to the Section 52 of the 
Transferee of Property Act and pass a good title to a bonafide 
transferee for value notwithstanding any debts might be due from 
the deceased. 

A transfer by a Mahomedan of the undivided share inherited 
from the deceased to a bonafide purchaser who has no notice of 
the debt or any suit relation tothe estate is valid. The transfer 
however should be for consideration. 


One oftwo or more co-shares mortgaged his undivided share 
in some of the properties held jointly by them, the mortagee takes 
a security subject to the right of the other co-shares to enforce a 
partition and thereby to conver which was an undivided share of 
the whole into a defined portion held in severity. If the mortgage, 
therefore is followed by a partition, and the mortgage properties 
are allotted to the other co-sharers they take those properties in the 
absence of the fraud, free from the mortgage and the mortgagee 
can proceed only against the properties allotted to the mortgagor in 
substitution of his undivided share.” 


Dower Debt. The dower ranks asa debt and the right of 
an heir alienate his own share is not effected by the non-payment 
of dower debt. If the widow had instituted suit for the recovery 
of dower debt and an heir transfers his share in immovable pro- 
perty forming part of the estate of the deceased, then the transferee 
will take the share of the heir subject to the charge but if the widow’s 
decree is a simple money decree, the transferee will not be affected. 

Illustrations 

1. A  Mahomedan died leaving several heirs _ and 
after his death, his heirs sold the whole of the estate 
without paying his debts. A_ creditor of the deceased obtain- 
ed a decree against the heirs for the debt of the deceased 


1. AIR 1970 Mao. 20) 
2. Mohd. Afzal vs. Abdul Rahman (1932) 59 TA45, 
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and applied for execution of the decree by attachment and sale of 
the property in the hands of the purchaser, It was held that the 
creditor of a deceased Mahomedan cannot follow his estate into the 
hands of a bona fide purchaser for value. 


2. A Mahomedan died leaving a widow and a son. ‘The 
dower debt was not paid to the widow. ‘The son mortgaged his 
share in the estate of the deceased, without paying the dower debt. 
After the mortgage, the widow obtained a decree against the son, 
and attached the share of the son in execution of the decree. The 
mortgaged then obtained a decree against the son’s share on the 
mortgage for sale of the son’s share mortgaged to him. The share 
is therefore sold to one X. X was held entitled to recover the share 
of the son free from the attachment, because the mortgage had been 
made before attachment.” 


3. .A Mahomedan died leaving considerable immovable and 
movable property. He left also three widows and a son. The son 
was in possession of the whole estate. The widows filed suit against 
the son for administration of the estate of the deceased, and for 
payment of dower debt out of the estate. The son was directed by a 
court decree to render an account of the properties of the deceased 
and providing for the payment of dower debt out of the properties. 
The widows applied for execution of the decree. When the applica- 
tion for execution was pending, the son mortgaged his share to one 
A. A later on sued the son on the mortgage, and obtained a decree 
for sale of the share mortgaged to him. ‘The share was sold in execu- 
tion of the decree to B, who purchased with notice of the decree. It 
was held by the Privy Council that B took the share subject to the 
decree in favour of the widows.® 


4. A Mahomedan died leaving two sisters as his only heirs. 
After his death, B a creditor of A, the deceased, obtained a decree 
against the sisters for his debt. After some time a creditor of the 
sisters obtained a decree against them for his debt and property of 
the deceased came to the hands of sisters was sold in execution of 
the decree to one C. B was held not entitled to attached the pro- 
perty in the hands of C in execution of his decree.“ 


Payn:zent of debt of the deceased 


If the estate is being represented by an executor or administ- 
rator, then a creditor should institute a suit against the executor or 
administrator for the payment of the debts. But if there is no execu- 
tor or administrator, then the creditor may institute suit against the 


Land Mortgage Bank Vs. Bidyachari (1880) 7 Cal. L.R. 460 
Bazayat Hossein Vs. Dooli Chund (1878) 5 IA 211 
Mahomed Wajid Vs. Razayat Hossein (1878) 5 IA 211 
Wahidunnissa Vs. Shubrattun (1870) 6 Beng L.R. 54 
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heirs of the deceased. If the property of the deceased be not distri- 
buted, amongst the heirs, then the creditor is entitled to execute the 
decree against the property as a whole without regard to the 
extent of the liability of the heirs inter se. 


There is conflict of judicial opinion as to whether a decree by 
a creditor in a suit against some of the heirs only binds the other 
heirs who are not parties to the suit, or not ? The Calcutta High 
Court has held that any creditor of the deceased may institute suit 
against any of the heirs who is in possession of the whole or any part 
of the estate, without joining other heirs as defendants, to recover 
the debt. The Court may pass a decree against the whole estate of 
deceased, and such decree may be executed against the whole estate 
of the deceased and in sale in execution of the decree, the interests 
of all heirs will pass to the purchaser, unless the decree was obtained 
by fraud or was taken by consent?. In Muttyjan Vs. Ahmad Ally,? 
a Mahomedan died leaving a widow, a daughter and two sisters. 
A creditor of the deceased filed a suit against the widow and the 
daughters who were in possession of the whole estate, and the decree 
was passed against the whole estate of the deceased. It was held 
that the decree and sale in execution was binding on the whole 
estate of the deceased. | 


The opinion of Calcutta High Court is based on the principle 
that the creditor’s suit is treated as administration suit and an heir 
in possession is bound to account for any assets that may have come 
to his hands to the extent he is liable to pay the creditors before the 
residue if any is divided among the heirs. 


The Allahabad High Court ha; held that decree passed against 
any heir of the deceased Mahomedan does not bind the other heirs, 
who are not parties to the decree. This is due to the reason that 
under Mahomedan law each heir inherits a separate and defined 
share and as he has no interest in the share inherited by another 
heir, he cannot be said to represent the estate that has develop upon 
the other heirs. 

In Jafri Begum Vs. Amir Mohammad Khan, it has been held 
that ‘Upon the death of a Mahomedan owner, his property...... 
immediately devolves upon his heirs in specific shares and if there 
are any claims against the estate and they are litigated, the matter 
passes into the region of procedure and must be regulated according 
to the law which governs the action of the court. Under the rules 
of Mahomedan law, a decree against an heir may be binding on 
other heirs, but such rules are not applicable in India, and in accor- 
dance with the principles which governed the procedure in Indian 


oy Mamraj Maniram Vs. Muhamad Hashim (1941) 194 I.C, 727. 
Assamathem Vs. Roy Lutchmeeput Singh (1894)4 Cal. 142. 
(1882) 8 Cal. 370. 

Manni Gir Vs. Amar Jati (1936) 58 ATI, 594, 

(1885) 7 All. 822. 
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Courts, a decree, obtained by a creditor would be ineffective as 
regards the share of those who were not parties to the suit. 


The Bombay High Court in some cases held that if a suit 1s 
filed against one of the heirs of the deceased pérson, and a decree 1s 
passed against him, then the decree will be binding on other heirs, 
though they were not parties to the suit. In Davalava Vs. Bhimaji,’ 
A Mahomedan died leaving a widow, a minor son and two daugh- 
ters. A mortgagee from the deceased filed a suit against the son, 
after the death claiming possession of the land mortgaged to him as 
owner under a gahan lahan clause in the mortgage. The court pas- 
sed ex-parte decree against the widow, who was the guardian of the 
son, to deliver possession of the land to the mortgage and the mort- 
gagee was put in possession. It was held that the decree binds the 
daughters though they were not parties to the suit, and they are not 
entitled to redeem the mortgage as against the mortgagee or a pur- 
chaser from him. 


But later on, the Bombay High Court disapproved its own 
view in a number of cases. In Bhagirthibai Vs. Roshanbai,? it was 
held that the decree against one heir of the deceased does not bind 
the other heirs in the estate who were not parties to the suit even if 
the heir against whom the decree was passed was in possession of 
the whole estate. 


_ The Madras High Court has in Abdul Majeeth Vs. Krishna- 
machariar® followed the opinion of Allahabad High Court. The 
High Court of Nagpur,’ and the Chief Court of Oudh® have taken 
_ the same view, as taken by the Allahabad High Court. The Hydera- 

bad® High Court has followed the view of Calcutta High Court. 


The Supreme Court in Muhd. Sulaiman Vs. Mohd. Ismail,’ 
has held that though ordinarily the court does not regard a decree 
binding on a person who is not impleaded economise in an action, 
there are certain recognized exceptions to this rules ; and one of 
these is that where certain persons are impleaded after diligent and 
bona fide enquiry in the genuine belief that they are the only per- 
sons interested in the estate, the whole estate of the deceased will be 
duly represented by are persons who are brought on the record or 
impleaded, and the decree will be binding on the entire case, But 
this rule will not apply to cases, where there has been fraud or collu- 
sion between the creditor and the heir impleaded or where there are 
other circumstances which indicate that there has not been a fair 
or real trial, or that the absent heir had a special defence which 
was not and could not be tried in the earlier proceeding. 


Ibid. 

(1919) 43. Bom. 412 

(1917) 40 Mad. 243 

Suleman Vs. Abdul Shakoor ( .939) NLJ 577 

Amir Jahan Vs. Kadim Hussain (1931) AO 253 

Mohd. Suleman Vs. Mohd. Ismail & others (1966) 1 SCR 937 
Ibid 


Dae crn tee 


wi YS 


NAW 


164 7 | MUSLIM LAW 


Though a suit by a creditor may in appropriate cases, where 
the procedure prescribed in that behalf if followed, be treated as an 
administration suit, every suit instituted by a creditor of a deceased 
debtor to recover a debt out of his estate in the hands of some or all 
the heirs cannot be regarded as an administration suit’. 


Payment of debt due to the deceased 


An heir who is in possession of the whole estate of the deceas- 
ed, cannot alienate the shares of his co-heirs, even far the purposes 
of discharging the debts of the deceased. If such heir sells or mort- 
gage the whole estate of the deceased, then it will not be valid 
transfer in the interest in the property. The sale or mortgage will 


not be binding on the other heirs or the other creditors of the 
deceased. 


The Privy Council in Jan Muhommad Vs. Karom Chand,! obser- 
ved that “The heirs of a deceased Mahomedan take their shares in 
severalty, their rights being analogous to the those of tenants-in-com- 
mon, and not of members of a Joint Hindu family. There cannot be 
the slighest doubt therefore upon the principles of Mahomedan law 
and also upon the authorities that one heir has no right to deal with 
the shares of the other heirs.’ 


Recovery of debts due to the deceased 


A person who claims to succeed, to a person and any debt is 
due to him towards any person, then the court shall pass a decree 
against the debtor on the production of a probate or letters of admi- 
nistration evidencing the grant to him of administration to the estate 
of the deceased, or a certificate granted under Section 31 or Section 
32 of the Administrator-General’s Act, 1913 and having the debt 
mentioned therein, or a succession certificate granted under Part 
X of the Indian Succession Act, 1925 or a certificate granted under 
the Succession Certificate Act, 1889, or a certificate granted under 
Bombay Regulation VIII of 1827. 


Probate means a copy of a will certified under the seal ofa 
court of competent jurisdiction, with the grant of administration of 
the estate of the testator. It is not necessary in the case of Mahome- 
dan will that the executor should obtain probate of the will to 
establish his right in a court. It is also not necessary for the heirs 
of a person died intestate, to obtain letters of administration to estab- 
lish their right. But if a heir or executor institute a suit for recovery 
of a debt due to the deceased, then the Court shall not pass a decree 
except on production of probate or letters of administration or a 
certificate. 


Executor and Administrator 


Section 2(c) of Indian Succession Act, 1925 defines Executor as 


1. (1977) PC 93. 
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person to whom the execution of the last will of a deceased person 
is, by the testator’s appointment confided. 


Section 2(a) of Indian Succession Act, 1925 defines ‘Adminis- 
trator’ as a person appointed by competent authority to administer 
the estate of a deceased person when theré is no executor. 


According to Mahomedan Law, a non-Muslim or a minor 
cannot be appointed as an executor of a will of a Muslim. The 
administrator is appointed by the District Judge under the provi- 
sions of the Indian Succession Act, 1925 by grant of letters of 
Administration. : 


Inheritance—General Principles 


The Pre-Islamic customary law provided that the nearest 
male agnate or agnates succeed to the estate of the deceased. 
When more male agnates than one were equally distant to the 
deceased, they share equally in the estate amongst themselves. 
Females and cognates were not entitled to get any share in the 
estate. 


Reforms made by the Koran 


The Pre-Islamic customary laws were amended by the Koran. 
The Koran provided that the blood relation of any degree what- 
soever together with relations by marriage will take the entire 
estate of the decreased. ‘The list of persons as sharers was laid down 
by the Koran. The Muslim system of inheritance has been appre- 
ciated by most of the moderen writers. The views of some writers 
are given below. | 


Tyabji: “‘The Muslim Law of inheritance has always been 
admired for its completeness as well as the success with which it has 
achieved the ambitious aim of providing not merely for the selection 
ofa single individual or homogeneous group of individuals, on 
whom the estate of the deceased should devolve by universal 
succession, but for adjusting the competitive claims of all the nearest 
relations.”’ 


Sir William Jones : ‘I am strongly disposed to believe 
that no possible question could occur on the Muslim law of succes- 
sion which might not be rapidly and correctly answered.” 


Rumsev: “The Mahomedan law of inheritance comprises 
beyond question the most refined and elaborate system of rules for 
the devolution of property that is known to the civilised world.” 


Anderson: ‘“‘There is no aspect of the Muslim law in which 
the logical and technical excellencies of the Islamic system are more 
advantageously displaced than in the law of inheritance. Indeed 
there is a famous dictuin attributed to the prophet that a knowledge 
of the shares allotted to the various heirs under this system consti- 
tutes the equivalent of one-half of all human knowledge.” 
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Heritable property 


The estate that remains after the payment of following ex- 
penses out of the property of the deceased 1s heritable property : 


1, Funeral expenses. 


9. Expenses of obtaining of probate and letters of adminis- 
tration, 


3. Wages for personal service to the deceased within three 
months of his death. 


4, Debts. 
5. Legacies. 


The Muslim law does not differentiate between movable and 
immovable property left by the deceased. Similarly no distinction 
has been made between ancestral and self-acquired property nor 
between real and personal property. 


No presumption as a joint family 


‘“Where members of a Mahomedan family are living joint and 
it is found that they are jointly in enjoyment of their shares in the 
properties which have descended to them from a common ancestor, 
the managing member cannot claim an exclusive right to those 
properties, or assert that the rights of the other members have 
become barred under the Statute of Limitation. Acquisitions made 
by the managing members with joint funds, and kept jointly with- 
out any differentiation, would be for the benefit of the family. But 
where it does not appear that the acquisitions were made with joint 
funds, in other words, with: money belonging to all the members 
or, where the property from the time of its acquistion is kept distinc- 
tly apart from the joint properties, the other members would 
have no right therein (Syed Ameer Ali). 


When a Mahomedan dies, his whole estate devolves on his 
heirs separately and the heirs are entitled to hold the property as 
tanants-in-common. The shares of heirs are definite under 
Mahomedan law. There is no jointness of property by the members, 
The conception of joint family isnot known to the Muslim law and 
the Mahomedan law does not recognise a Mahomedan family as a 
legal entity, as joint Hindu family. _ 


In Hakim Rehman Vs. Mahammad Mohmood Hassan! the 
Patna High Court has held that upon the death of a Mahomedan 
the whole estate devolves upon his heirs at the moment of his death 
and the heirs succeed to the estate as tanents-in-common in specific 
shares. Each heir of the Mahomedan is liable fer the debt of the 


deceased to the extent only a share of the debts proportionate to his 
share of the estate. 


SM IS 5) 
1, Ibid. 
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Koran has not repealed the existing law of succession as it 
provides as under : 


“Ged hath thus commanded you concercing your children. 
A male shall have as much as the share of two females but if 
they be females only and above two in number, they shall have 
two-thirds part of what the deceased shall leave, and if there be but 
one, she shall have the half, and the parents of the deceased 
shall have each of them a sixth part of what he shall leave, 
ifhe has achild, but he has no child, and his parents be his 
heirs, then his mother shall have the third part and if he has 
brotheren, his mother shall have a sixth part after the legacies.” 


The Sunni law provides that the principles of pre-Islamic 
custom will be valid and they supplement or amend the rules of 
pre-islamic laws, But the Shia law provides certain principles and 
substituted these principles with the principles of pre-existing 
customary law, and therefore the rules of successien have comp- 
letely been changed by the Shia law. 


Rules of representation 


The Sunni law, provides that the expectant right of an heir- 
apparent cannot pass by succession to his heir, nor can it pass by 
bequest to a legatee under his will. For example A a Sunni 
Mahomedan has two sons, B and C. B died during the lifetime of 
A, leaving a son D. after some time Adied. At that time, A’s 
property will pass to GQ and D will not take anything from the estate. 
Under the Sunni law, he cannot contend that he is entitled to B’s 
share at representing B. Their lordship of Privy Council held that 
‘It isa well known principle of Mahomedan law that if any of the 
children of aman dies before the opening of the succession to his 
estate, leaving children behind these grand-children, are entirely 

excluded from the inheritance by their uncles and their aunts’. 


But under the Shia law, the expectant right of an heir-appa- 
rent pass by succession. Thus the descendants of a pre-deceased 
son take the portion which he if living would have taken and in | 
that sense represent the son. This principle of representation is 
also applicable to descendants and ascendants, A Shia leave two 
grandsons B and C from his pre-deceased son D and also one grand- 
son E from his predeceased son D. ‘The division will be as per 
stripes and accordingly Band C will both get 1!2 while E will get 
1/2. Under the Sunni law, the estate would be divided into three 
shares equally and B, C and E would take 1/3rd shares each. 


Rule of Exclusion 


According to Mahomedan law, certain persons are disqualified 
to inherit the property of another person. Such persons are excluded 
from inheritance due to certain impediments imposed on them by 
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law. The following persons are excluded from inheriting the 
properties from the estate of the deceased person 


Homicide. _ 
Illigitimacy. 

Slavery. 

Difference of religion 
Difference of allegiance. 
Estoppel in succession 
Doctrine of Exclusion (Hujab) 


Not recognised in India. 


3 Oo oo’. = 


, Homicide :—Under the Sunni law, a person who has caused 
the death of another cannot succeed to the latter. The death may 
be caused intentionally or by mistake, negligence or accident. But 
under the Shia law, the murderer of a person is debarred from suc- 


ceeding to the estate of that other, if the death was caused intentio- 
nally. 


Illigitimacy :—Under the Shia law, the illigimate child is 
not entitled to inherit from the parents. According to Sunni law, 
he can inherit from the mother and her relations in the absence of 
legitimate issue but not from father or his relations. 


Slavery : According to Sunni law, a slave cannot succeed 
to the property. But slavery has been abolished by the Govern- 


ment of India by the Abolition of Slavery Act V of 1843 and there- 
fore the bar of slavery no longer applies. 


Difference of religion : Under the Mahomedan law, a non- 
Muslim cannot succeed to the estate of Mahomedan person. But 
the Act XXX of 1850 has removed the bar of religion and therefore 
a non-Muslim can succeed to the estate of a Muslim. 


Difference of Allegiance : Under the Mahomedan law, the 
heirs of a decreased cannot succeed, if they do not owed allegiance 
to the country to which the deceased owed allegiance, But the bar 


of the allegiance no longer applies owing to the loss of Mahomedan 
supremacy. 


Estoppel in Succession. A person who denies his relationship 
with any person, cannot claim inheritance when succession spens on 
his death. Denial of relationship operates as an estoppel in succession. 


Doctrine of Exclusion.: The doctrine consists ofa set of 


three rules which govern inheritance and exclude certain heirs. 
These rules are as under : 


1. Nearer in degree excludes more remote. 
2. A person who is related to the deceased through another 


is excluded by the presence of latter. But mother dees not exclude 
brother or sister. 
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Full blood excludes half blood. But utrine relations are not 
excluded on this ground, 


Illustrations 


1 Ahad three sons B, Cand D. B dies leaving heritable 
property. Now CG and Dcannot claim inheritance on the basis of 
being brothers of the deceased, because his relationship with B arises 


through A, their father and hence the presence of A excludes C 
and D. 


2. A had ason Band grandson C from B. B being nearer 
in blood will exclude C. 


Transfer of Spes successionis 


The Muslim law does not recognise any reversionary inheri- 
tance or contingent interest expectant on the death of mother, and 
till the death occurs, which, by force of that law, gives birth to the 
right as heir in the person entitled to it according to the rule of 
succession, he possesses no right at all. 


In Sumsuddin Vs. Abdul Hussein?, A has a son B and daughter 
C. A pays Rs. 1000 to C and obtained from her in writing thereby 
in consideration of Rs. 1000 received by her from A she renounced 
her right to inherit A’s property. After the death of A, G sued B 
_ for her share of the property left by A. B alleges that C has passed 
release to her father in favour of him. It was held that the release 
is no defence to the suit and C is entitled to her share of the inheri- 
tance, as the transfer by her was a transfer merely of a spes succes- 
sionis and as such inoperative. 


The trarsfer of Property Act act also provides that the chance 
of an heir apparent succeeding to an estate, the chance ofa 
relation obtaining a legacy on the death of a kinsman, or any other 
mere possibility of a like nature cannot be transferred.’ 


Life estate and vested remainder 


Under the Mahomedan law, the creation of life estate is not 
allowed. If a gift is made subject to a condition which derogates 
from the grant, then the condition will be void and the gift will be 
absolute. It has been held in a number of cases that a gift for life 
operates as an absolute gilt. 


Their lordships of Privy Council in Nawazish Ali Khan Vs. 
Ali Raza Khan®, observed that there was no difference between 
the several schools of Muslim law in their fundamental conception 
of property and ownership. If any gift is made, and gift is of the 
corpus, then any condition which derogates from absolute dominion 


1. Hasan Ali Vs Syed Ali 12 O.LJ 
2. (1906) 31 Bom. 165. 
3. (1920) 56 IA. 
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over the subject of the gift will be rejected as repugnant, but if 
upon construction the gift is held to be one of a limited interest the 
gift can take effect out of the usufruct, leaving the ownership of the 
corpus unaffected except to the extent to which its enjoyment is 
postponed for the duration of limited interest. 


In Amjad Khan Vs. Ashraf Khan!, a Mahomedan gifted his 
property to his wife but gave the power to alienate of one-third, and 
as t» the rest she was not given any power of alienation but she shail 
remain in possession thereof for her lifetime. It was also provided 
that after the death of the donee the entire property gifted away by 
gift dead shall revert to the donor’s collaterals. The gift deed was 
duly consented by the heirs of the. donor. It was held that the 
donee was given the life interest and it was not an absolute estate 
and therefore donee’s heir will take nothing by the gift. 


The Calcutta, Bombay, Nagpur and Travancore-Cochin High 
Courts have held that a gift of a life interest is valid. Similarly the 


Chief Court of Oudh has also held that a bequest of a life interest is 
valid. 


But the conflict of opinions have been set at rest by the Privy 
Council’s decision in Nawazish Ali Khan Vs. Ali Raja Khan?, in 
v-hich the doctrine of ‘life estate’ and ‘vested remainder’ was fully 
explained. Their Lordships observed as follows in this connec- 
tion : 


“In their lordship’s opinion this view of the matter introduces 
into Muslim Law, Legal terms and conceptions of ownership, fami- 
liar enough in English Law, but wholly alien to Muslim Law. In 
general, Muslim latter graws no distinction between real and per- 
sonal property, and Muslim Lordships know of no authoritative 
work on Muslim Law, whether and Cochin, or Baillie or more 
modern works, and no decision of this Board which affirms that 
Muslim law recognizes the splitting up of owuership of land into 
estates, distinguished in point of quality lke legal and equitable 
estates, or in point of duration like estates in fee simple, in tail, for 
life, or in remainder. What Muslim law does recognize and _ insist 
upon, is the distinction between the corpus of the property itseif 
and the usufruct in the property (manafi). Over the corpus of pro- 
perty the law recognizes only absclute dominion heritable, and 
unrestricted in point of time, and where a gift of the corpus seeks to 
impose a condition inconsistent with such absolute dominion the 
condition is rejected as repugnant, but interests limited in point of 
time can be created in the usufruct of the property, and the domi- 
nion ever the corpus takes effect subject to any such limited inter- 
AES... ssc 0 cn epuns This distinction runs all through the Muslim law of 
gifts of the corpus (hiba) gift of the usufruct (ariyat) and usufruc- 


ne sneseneete-neeeneenereerercee, 


1. (1929) 55 IA 213 
2. (1948) 761A 62 
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tuary bequests. No doubt where the use of a house is given to 
aman for his life he may, not inaptly, be termed a tenant for 
life, and the owner of the house, waiting to enjoy it until the 
tesmination of the limited interest, may be said, not inaccurately, 
to possess a vested remainder. But though the same terms may be 
used in English and Muslim law, to describe much the same things, 
the two systems of law are based on quite different conceptions 
of owership. English law recognizes owership on limited in dura- 
tion, Muslim law admits only owernship unlimted in duaration but 
recognizes interests of limited duration in the use of the property. 
ee, .... Their Lorhship thinks that there is no difference between 
the several schools of Muslin Law in their fundamental conception 
of property and ownership. A limited interest takes effeet out of the 
usufruct under any of the schools. Their Lordships feel no doubt 
that in dealing with a gift under Muslim Law, the first duty of the 
Court is to construe the gift. Ifit is a gift of the corpus, then any 
condition which derogates from absolute dominion over the subject 
of the gift will be rejected as repugnant, but if upon construction 
the gift is held to be one of a limited interest that gift can take effect 
out the of usufruct, leaving the ownship of the corpus unaffected 
except to the extent to which its enjoyment is postponed for the 
duration of the limited interest. 


A life estate may be created by family settlement, but as the 
creation of such a life estate does not seem to be consistent with 
Mahomedan usage, and there ought to be very clear proof of so 
unusual a transaction. 


In Banoo begum Vs. Mir Abed Ali,’ a certain house was 
given to A for life, and after her death it was required to be 
sold and the sale proceeds were to be divided amoug her step-sons 
The parties were Shia Mahomadans. It was held that A took a life 
interest in the house and the step-sons took a definite interest like 
what is called in English law a vested remainder. But their Lord- 
ships of Privy Council held in Nawazish Ali Khan Vs. Ali Raza 
Khan?, that ‘No doubt where the use of a house is given to a man 
for his life he may, not inaptly, be termed as tenant for a life, and 
the owner of the house, waiting to enjoy it until the termination of 
the limited interest, may be said, not imaccuarately, to posssess 
a vested remainder. But though the same terms may be used in 
English and Muslim law, to describe much the same things, the two 
systems of law are based on quite dificrent conceptions of owner- 
ships. English law recognises ownership of land limited in duration ; 
Muslim Law admits only ownership unlimited in duration, but 
recognises interests of limited duration in the use of property.’ 


Vested inheritance. 


The share in the heir vests in him immediately on the death 
of the propositus. If the heir dies before distribution of property. 
the share of the inheritance which had vested in him will pass to 
such persons as are his heirs at the time of his death. 


Hanafi Law of Inheritance 


There are three classes of heirs which are as follows: 


lo Saarers.: 
2. Residuartes. 
3. Distant kindred. 


Sharers are those who are entitled to get certain prescribed 
shares of the inheritance. 


Residuaries are those relations who take no prescribed share, 
but succeed to the residue after the claims of the shares are satisfied 
‘These are male agents and four females who are sharers but are 
converted into residuaries in some cases. 


Distant kindred are those relatives who are neither sharers nor 
Residuaries. These relatives are related by blood. 


When aMahomedan dies, his estate is applied in funeral 
expenses, debts and legacies and after payment of these expenses, 
the shares are divided their respective shares. After the distribution 
of the estate amongst the sharers, the residue is divided among such 
of the residuaries who are entitled to the residue. In the absence 
of any sharer, the estate succeedes to the residuaries, If there be 
neither sharer, nor residuary, then the distant kindred will succeed 
to the estate. ‘The distant kindred are only entitled to get share, 
only when there are no sharer or residuaries. But the wife or husb- 
and of the deceased will inherit alongwith the sharers. 


Definitions 


1, “True grandfather’ means a male ancestor between whom 
and the deceased no female intervene. ‘Thus father’s father, father’s 
father’, father and his father, how high soever. 


2. False grandfather: means a male ancestor between whom 
and the deceased a female intervenes. Thus the mother’s father, 
mother’s mother’s father, father’s mother’s father, mother’s father®s 
father how high soever, are all false grandfathers, 
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3. True grandmother means a female ancestor between 
whom and the deceased no false grandfather intervens. The fath- 
er’s mother, mother’s mother, father’s father’s mother, mother’s 
mother’s mother how high sover, are all true grandmothers. 


4 False grandmother means a female ancestor with the 
interposition of false grandfather. Mother’s father’s mother is a 
false grandmother. 


9. Son’s son how low sover means son’s son, son’s son’s son 
and the son of a son how low soever. 


6. Son’s daughter how low sover mean son’s daughter. son’s 
daughter and the daughter of a son how low soever, 


7. Full brothers or sisters means brothers or sisters from the 
same father and mother. 


6. Consanguine brothers or sisters means brothers or sisters 
from the same father but having different mothers. 


9. Uterine brothers or sisters means brothers or sisters from 
the same mother but diflerent fathers. 


10. Foster brothers or sisters mean those who shared milk of 
the same mother. 


SHARERS 


On the death of a Mahomedan, the first step is to ascertain 
which of the surviving relations belong to the class of sharers, after 
payment of his funeral expenses, debts and legacies. After ascer- 
tainment of sharers, it is ascertained which sharers are entitled to 
succeed. The list of the sharers and the shares which they 
are entitled to get is given below. The students are advised to 
remember the shares of each of the sharers alongwith his share in 
the following table. 
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Sharers Share 
|. Husband 1/4 
1/2 
2. Wife (one 1/8 
or more) 
1/4 
3. Daughter 1/2 
| 2/3 
Residue 
4. Son’s Kz 
Daughter 
ar3 
1/6 


Table of Sharers 


Conditions under 
which the share is 
inherited 


When there is a 
child or child of a 
son h.Ls. 


When there is no 
child or child of a 
son h,.1.s. 


When there is a 
child or a_ son’s 


child h Ls. 


When no chid or 


gson’s child. 


if one ) When 

iftwo or ) there 

more ) is no 
) son, 


When 


If one 


Tio 


Whether excluded or 
converted into a 
residuary. 


i) cen 


Excluded by none. 


Excluded by none 


Excluded by uone. | 


Converted into a 
residuary if there is 
son or two or more 
sons, 


Excluded by (7) son 


one son, jor son’s son of higher 


or or more 
more daugh- 
ters or 


) 
) 
) 
) 
Iftwo ) Or one 
) 
) 


When there is a 


daughter or higher 


son’s daughter, 


grade (i) two or 
more daughters or 
by two or more 
son’s daughters of 
higher grade (#2) 
or by one daughter 
together with two 
or more son’s dau- 
ghters of higher 
grade. 
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ip 


Sharers 


5. Father 


6. Mother 


oT ee 
grand- 
father 


= 


Share| Conditions under which| Whether excluded or 


1/3 


1/3 of 
Resi- 
due 


1/6 


the share is inhertted. 


Where there is a 
son or son’s son 
(h.l.s.) 

When there are 
one or more. dau- 
ehters, son’s dau- 
ghters and there is 
no son nor_ son’s 
son. 


When no child nor 
son’s child h.l.s. 


When there is a 

child or son’s child 

(h.J.s.) or two or more 
brothers or sisters 

whether full blood or 

half and whether they 
inherit or are exclud- 

ed or there is a_bro- 

ther and sister and the 
father. 


When there is no 
child nor son’s child 
and not more than 
one brother and sister. 


When there is a 
wife or hushand and 
the father. 


When there is a 
child or a son’s_ child 
(h.l.s.) and no father 
or nearer true grand- 


| father. 


and 


converted into a rest- 
duary 


Converted into a 
residuary by  son’s 
son of equal or even 
lower grade. 


Excluded by none. 


In this case, the 
father is a. sharer 
also a residuary 


Converted into resi- 
duary in the absence 


of a child, 


Excluded by none. 


Converted 


into a 
residuary by the 
father. 

Excluded by the 
father or nearer true 
grandfather 
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Shares Share| Condition under which | Whether excluded or 


1/6+ 
Resi- 
due 
Resi- 
due 
8. True 1/6 
grand- 
mother 


9, Full sis- ]/2 
ter 2/3 


Resi- 
due 


the share is inherited 


When with daugh- 
ters or only son’s 
daughters. 


When no chid nor 
son’s child, 


When no mot her 
and no nearer true 


erandmother. 
Ifone ) When no 
) child or 
If two). son’s child 
or ) (h.Ls.) or 
more) father or 
) brother. 


converted into a 
residuary 


Converted into a 
residuary if there is no 
descendant sharer or 
residuary. 


Paternal true grand- 
mother excluded by 
father or by a_ true 
erandfather. 


Any true grandfa- 
ther is excluded by 
mother or by nearer 
true grandfather. 


Whether paternal 
or maternal. Not a 
residuary. 


Excluded by son or 
son’s son (h.l.s.) father 
or true grandfather. 


Also excluded. as 
sharer by one or more 
daughters or son’s 
daughters. 


Converted into resi- 
duary by full brother, 
that is when with one 
or more full brothers 
subject to not being ex- 
cluded or when with 
one or more daughters 
or son’s daughters avd 
no excluder, the full 
sister one or more be- 
come residuaries with 
daughters 7.e, they take 
the residue after de- 
ducting the shares of 
daughters, 


Shares Share\Conditions under which 


10. Consan-| 1/2 
guine 2/3 
sister 

1/6 
Resi- 
due 


11. Uterine | 1/6 
brother | 1/3 


12. or sister 


the shear is inherited 


Ifone  ) 

Iftwo ) child’ or 

or ) son’s (h.1.s.) 

more, ) father’ or 
) brother or 
) full sister. 


When with one 
full sister only (the 
sister takes 1/2 and 
consanguine sister 


takes (2/3 ~1/2=1/6) 


If one ) When no 
If two ) child or son’s 
or ) child (h.Ls.) 
more ) of father 


) (hha 
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Whether excluded or — 
converted into a 
restduary 


When no | Excluded by son or 


Son’s son, father or true 
grandfather or by full 
brother or by full sis- 
ter when she is a_ resi- 
duary. 


Also excluded __ by 
one or more daughters 
or son’s daughters or 
by two or more full 
sisters. 


Converted into 
residuary by a con. 


_ sanguine brother. 


When there are 
more daughters, or 
son’s daughters and 
no excluder. 


Excluded by son or 
son’s son, father or 
true grandfather, or 
daughter, or son’s 
daughter. 


Never converted into 
a rasiduary. 


FATHER, HUSBAND AND WIFE 


(a) Father 


Father’s father 


Mother 


1/6 (as sharer, because there are 
daughters) 


Excluded by father. 


1/6 (because there are daughters) 


1, Mulla 59 to 64, 


cenetatee ome 
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Mother’s mother Excluded by mother. 
Two daughters | 9/3 
Son’s daughter Excluded by daughters. 
(6) Husband | 1/2 
Father | 1/2 (as residuary) 
(c) Four widows 1/4 (each taking 1/16) 
Father 3/4 (as residuary) 
MOTHER 
(d) Mother 1/3 
Father | 2/3 (as residuary) 
(e) Mother 1/6 (because there are two 
sisters) | 
Two sisters Excluded by father. 
Father 5/6 (as residuary) 


Note : It is important to note that though the sisters do not 
inherit at all, they affect the share of the mother and prevent her 
from taking 1/3. This proceeds upon the principle that a person 
though excluded from inheritance, may exclude others wholly or 
partially. In the present case, the exclusion is partial, that is, the 
share of the mother is reduced, she taking 1/6 intstead of 1/3, 
which latter share she would have taken if the deceased had not 
left sisters, 


(f ) Mother | 1/3 
Sister Excluded bv father. 
Father | 2/3 (as residuary) 
(g) Mother 1/6 (because there is a brother 
and also sister) 
Brother excluded by father 
Sister -do- 
Father 5/6 (as residuary) 


Note: The mother takes 1/6 and not 1/3, where there are 
two or more brothers or two or more sisters, or one brother and one 
sister, or two or more brothers and sisters. The brother and sister, 
through they are excluded from inheritance by the father, prevent 
the mother from taking the larger share 1/3. | 


(h) Husband 1/2 
Mother 1/6 (=1/3 of 1/2) 
Father 1/3 (as residuary) 


Note: But for the husband and father, the mother in this 
case would have taken 1/3, as there are neither nor brothers nor 
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sisters. As the deceased has left a husband and father, the mother 
is entitled only to one-third of what remains after the husband’s 
share is allotted to him. The husband’s share is 1/2 and what 
remains is 1/2, and 1/3 of 1/2 is 1/6. The reason of the rule is clear, 
for if the mother took |/3, the residue for the father would only be 
1—(1/2-+1/3)=1/6, that if, half the share of the mother, while as a 
general rule, the share of a male istwice as much as that of a 
female of parallel grade. 


(i) Husband 1/3 
Mother 1/3 : 
Father’s father 1/6 (as residuary) 


Note : The mother takes 1/3, for the father’s father does not 
reduced here share from one-third of the whole to one-third 
of the remainder after reducting the husband’s share. 


(7) Widow 1/4 
Mother 1/4 (=1/3 of 3/4) 
Father 1/2 (as residuary) 


Note: In this case, the mother would have taken 1/3 but for 
the widow and father, for there are neither children nor brothers 
nor sisters. As the widow and father are among the surviving heirs 
the mother is entitled to one third of the remainder after deducting 
the widow’s share. The widow’s share is 1/4, the remainder is 3/45 
and the mother’s share is 1/3 of 3/4 that is, 3/4. 


(k) Widow 1/4 
Mother 1/3 
Father’s father 5/12 (as residuary) 


TRUE GRANDFATHER AND TRUE GRANDMOTHER 


(1) Father’s mother (being a true pat, grandmother 
is excluded by father) 

Mother’s mother 1/6 (being a true mat. grand- 
mother, is not excluded by 
father) 

Father 5/6 (as residuary) 


(m) Father’s mother) 
| 1/6 (each taking 1/12) 
Mother’s mother ) 


Father’s mother 5/6 (each residuary) 


Note: The father’s mother is not excluded by the father’s 
father, for the latter is not an intermediate, but an equal, true 
grandfather, 
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(n) Father’s father’s mother (Excluded by father’s father) 
Father’s father’s (takes the whole as residuary) 


Note: The fathers’s father mother is excluded by the father’s 
father for he is an intermediate true grandfather, the father’s 
father’s mother being related to the deceased through him. 


(0) Father’s mother’s mother 1 /6 
Father’s father 5/6 (as residuary) 


Note: The father’s mother’s mother is not excluded by the 
father’s father (who is a true grandfather) for though he is. nearer 
in degree, he is not in relation to her an intermediate true grand- 
father, as the father’s mother is not related to the deceased through 
him, but through the father. 


(p) Father’s mother 1/6 


Mother’s mother’s mother (Excluded by father’s mother 
who is anear true grand- 


father) 
Father’s father 5/6 (as residuary) 
(q) Father’s mother Excluded by father. 
Mother’s Mother’s Excluded by father’s mother 
mother who is a nearer true grand- 
mother. 
Father #% takes the whole as residuary 


Note: The father’s Mother, though he is excluded by 
father, excluded the mother’s mother’s mother. This proceeds upon 
the rule that one who is excluded may himself exclude others 
wholly or partially. 


DAUGHTERS AND SON’S DAUGHTERS (how low soever) 


(7) Father 1/6 (as sharer) 
Mother 1/6 
3 son’s daughters, of 2/3 (each taking 2/9) 


whom one is by one son 
and the other two by 
another son. 


Note: The son’s daughters take per capita and not per 
stripes. ‘That two thirds is not therefore divided into two parts, one 
for the son’s daughter by one son, and the other for the other two 
by another son, but it is divided into as many parts as there are 
son’s daughters irrespective of the number of sons through whom 
they are related tothe deceased. The reason is that the Sunni 
Mahomedan law does not recognize any right of representation and 
the son’s daughters do not inherit as representing their respective 
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fathers but in their own right, as grand-daughters of the deceased. 
The same principle applies to the case of a son’s son, brother’s sons, 
uncle’s sons, etc. 


(s) Father 1/6 (as sharer) 
| Mother 1/6 
Daughter 1/2 
4 son’s daughters 1/6 (each taking 1/24) 


Note: There being only one daughter, the son’s daughters 
are not entirely excluded from inheritance, but take 1/6 which, to- 
gether with the daughter’s 1/2, makes up 2/3 the full portion of 
daughters. 


(t) Father 1/6 

Mother 1/6 

2 son’s daughters ais 

Son’s son’s daughters (excluded by son’s daughters) 
(wv) Father 1/6 (as sharer) 

Mother 1/6 

Son’s daughter 1/2 

Son’s son’s daughter 1/6 


Note: ‘The rule of succession as between daughters and son’s 
daughters applies, in the absence of daughters, as between higher 
son’s daughters and lower son’s daughters. There being only one 
son’s daughter in the present illustration, the son’s son’s daughter 
is not entirely excluded from inheritance, but she inherits 1/6, 
which together with the son’s daughter’s 1/2, makes up 2/3, the full 
share of son’s daughters in the absence of daughters. | 


SISTERS 
(v) Mother 1/6 
2 full sisters 2/3 (each taking 1/3) 
Ci. sister . . (Excluded by full sisters) 
U. Sister 1/6 
(w) 2 full sisters 2/3 (each taking 1/3) 
2 U, sisters 1/3 (each taking 1/6) 
(x) Full sister 1/2 
2 C. sisters 1/6 (each taking 1/12) 


U. brother ) 
1/3 (each taking 1/6) 
U. sister ) | 


Note: There being only one full sister, the consanguine 
sisters are not excluded from inheritance, but they inherit 1/6 
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which together with the sister’s 1/2, makes up 2/3, the collective 
share of full sisters in the inheritance. 


Sirajiyyah 14-23: The principal points involved in the Table 
of Sharers are explained in the proper places in the notes appended 
to the illustrations The illustrations must be care fully studied. 


The sharers are twelve in number. Of these there are six 
that inherit under certain circumstances as residuaries, namely. the 
father, the true grandfather, the daughter, the son’s daughter. the 
full sister, and the consanguine sister, | 


Doctrine of Aul of Increase 


If it be found that on assigning their respective shares to the 
Sharers that the total of the shares exceeds unity the share of each 
sharer is proportionately diminished by reducing the fractional 
share to a common denominator, and increasing the denominator 
so as to make it equal to the sum of numerators, (Mulla). 


Illustrations! 
(a) Husband 1 /2==3/6 reduced to 3/7 
2 full siters 2/3=4/6 reduecd to 4/7 
7/6 ] 


Note: The sum total of 1/2 and 2/3 exceeds unity. The 
fractions are therefore reduced to a common denominator, which, 
in this case, is CG. The sumofthe numerator is 7, and the pro- 
cess consists in substituting 7 for 6 as the denominator of the frac- 
tion 3/6 and 4/6. By sodoing ofthe shares equals unity. The 
doctrine of ‘increase’ isso called because it is by increasing the 
denominator from 6to7 that the sum total of the shares is made 
equal to unity. 


(b) Husband 1/2=3/6 reduced to 3/7 
Full sister 1/2=3/6 iS bo 
C. Sister 16 1/6 Pe 1/7 
7/6 l 
(c) 2 full sisters 9/3==4/6 reduced to 4/7 
2 U. sisters (each taking 1/3=2/6 @ 3/7 
1/6) 
Mother 1 ;6=1/6 ‘3 1/7 
7/6 l 


1, Mulla 
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(d) Husband 1/2+=3/6 reduced to 3/8 
2 full sisters 2/3 4/6" OF 4/8 
Mother 1/6=1/6 oe 1/8 
8/6 ] 
(¢) Husband 1 /2=3/6 reduced to 3/8 
Full sisters ]/2=3/6 : 3/8 
3 U. sisters 1/3 22/6 2 2/8 
8/6 ] 
(f) Husband 1/2=3/6 reduced to 3/9 
2 full sisters 2/3= 4/6 - 4/9 
2 U. sister and 1 U. brothers 1/3=2/6 # 2/9 
, 9/6 l 
(g) Husband 1/2=3/6 reduced to 3/9 
Full sister 1 /2=3/6 3/9 
2 U. Sisters and 2 U. brother 1/3=2/6 a} 2/9 
Mother 1 /6==1/6 a 1/9 
9/6 l 
(h) Husband 1/2=3/6 reduced to 3/10 
2 full sisters 1/3=4/6 i 4/10 
3 U. sisters and 5 U. brothers 1/3=2/6 j, 2/10 
Mother {Spe eee F716 
10/6 1 
(4) Widow 1/4=3/12 reduced to 3/13 
2 C. sisters 213 =8/12 2 8/13 
Mother 1/6=2/19 eae 2/13 
13/12 1 
(7) Husband 1/4==3/12 reduced to 3/13 
Mother 1/6=2/12 : 2/13 
2 daughters 2/3=8/12 a3 8/13 
| | POPP ] 
(k) Husband 1/4=3/12 reduced to 3/13 
“Mother 1/6s=2/12 sodupia 2/13 
Daughter ]/2=6/12 is 6/13 
Son’s daughter 1 /6=2/12 iis 2/13 


13/12 l 
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(1) Widow ]/4=3/12 reduced to 3/13 
Mother 1/3=4/12 ” 4/13 
Full sister 1/2=6/12 9 oH 

13/12 I 

(m) Widow 1/4=3/12 reduced to 3/15 
2 full sisters 2/3=8/12 8 8/15 
2 U. sisters 1/3=4/12 4/15 

Lope ee 
— (n) Widow 1/43/12 reduced to 3/15 
2 full sisters 2/3=8/12 3 8/15 
U. Sister (1/6=2/12 = Brea 
Mother 1 /6=2/12 3 2/15 
15/12 

(o) Husband 1/43/12 reduced to 3/15 
Father 1/6=2)72 a 215 
Mother 1 /6==2/12 i 2/15 
3 daughters 2/3=8/12 ie 8/15 

15/12 i 
(p) Widow 1/4==3/12 reduced to 3/17 
2 full sisters 2/3=8/12 cy 8/17 
2 U. sisters 1/3=4/12 & 4/17 
Mother 1 /6=2/12 € 2/17 
17/12 
(q) Wife 1/8=3/24 reduced to 3/27 
2 dahghters 2/3= 16/24 y 16/27 
Father 1/6=4/24 ‘i 4/27 
Mother 1/6=4/24 i 4/27 
27/24 
Residuaries 


In the absence of sharers, or if there are sharers, but there is 
a residue after satisfying their claims, the residue or whole inheri- 
tance will devolve upon Residuaries in the order set forth in the 
following table. ‘The residuaries do not get a fixed share, but their 
share depend on the amount of residue left in each particular case. 


Residuaries have been divided into four groups as follows : 
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Descendants. 


] 

2. sAscendants. 

3. Descendants of father. 

4. Descendants of true-grandfather. 


Descendants! 


_ 1. Son: Daughter takes asa residuary with the son, the son 
taking a double portion. 


2. Son’s sonh.l.s. the nearer in degree exeluding the more 
remote. ‘lwo or more son’s son inherit in equal shares. Son’s 
daughter h.l.s. takes as a residuary with an equal son’s son. If there 
be no equal son’s son, but there is a lower son’s son she takes as a 
residuary with him, provided she cannot inherit as a sharer. 


Ascendants 


3. Father 


4. ‘True Grandfather h.h.s. the nearer in degrees excluding 
the more remote. 


Descendants of father 
5, Full brother 


Full sister takes as a residuary with full brother, the brother 
taking a double portion. 


6. Full sister—In default of full brother and the other re- 
siduaries above named, the full sister takes the residue, if any, if 
there be (i) a daughter or daughters or (77) ason’s daughter or 
daughter h.l.s. or even if there be (iii) one daughter and a son’s 
daughters h.1.s. 


7. Consanguine brother. 


Consanguine sisters—takes as a residuary with consanguine 
brother, the brother, taking a double portion. 


8. Consanguine sister—In default of consanguine brother 
and the other residuaries above-named, the consanguine sister takes 
the residue, if any, if there by (2) a daughter or daughters (ii) a 
son’s daughter or daughters h.l.s. or even if there be (i#%) one 
daughter and a son’s daughters h.l.s. 

9, Full brother’s son. 

10. Consanguine brother’s son. 
11. Full brother’s son’s son. 


12, Consanguine brother’s son’s son. 


1. Mulla 65-A. 
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Then comes remoter male descendants of No. 11 and No. 12, 
that is, the son of No. 11, then the son of No. 12 then the son’s son 
of No. 11, then the son’s son of No. 12 and so on. 


Descendants of true grandfather h.h.s. 


13. Full paternal uncle. 

14. Consanguine paternal uncle. 

15. Full paternal uncle’s son. 

16. Consanguine paternal uncle’s son. 

17. Full paternal uncle’s son. 

18. Consanguine paternal uncle’s son. 

‘Then come remnOter male descendants of Nos. 17 and 18, in 
like order and manner as descendants of Nos. 11 and 12, Male 


descendants or more remote true Grandfathers in like order and 


manner as the deceased’s paternal uncle and their sons and son’s 
sons. 


Illustrations 
1. SONS AND DAUGHTERS 
(a) Son 2150) 


) as residuaries. 
Daughter Lia 


Note : I'he daughter cannot inherit as a sharer when there is 
ason, But if the heirs be a daughter a son’s son, the daughter as a 


sharer will take 1/2, and the son’sson as a residuary will take the 
remaining 1/2. cae 


(6) 2 sons 4/7 (as residuaries, each son taking 2/7) 
3 daughters 3/7 (as residuaries, each daughter 
taking 1/7) 
(c) Widow 1/8 (As sharer) 


Son 2/3 of (7/8) iia) 
) As residuaries 
Daughter 1/3 of (7/8) 7/24 ) 
Note: The residue after payment of the widow’s share is 7/8. 
(d) Husband 1/4 (as sharer) 
Mother 1/6 (as sharer) 
Son 2/3 of 7/12 7/18 ) 


) As residuaries 


Daughter 1/3 of 7/12 7/36 __) 


Note : The residue in the above case is 1—‘1/4+1/6)=7/12. 
If there were two sons and three daughters, each son would take 
2/7 of 7/12=1/6 and each daughter 1/7 of 7/12=1/12. 
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Son’s son h.l.s. and son’s daughter hls. 


(c) Son’s son 2/3 ) 
) (as residuaries) 
Son’s daughter 1/3. 


Note ; Where there is a son’s son, the son’s daughter, cannot 
inherit as a sharer but she inherits as a residuary with him. Simi- 
larly a son’s son’s daughter cannot inherit except as a residuary 
when there is a son’s son’s son. 


(f) 2 daughter 2/3 (as sharers) 
Son’s son 1/3 (as residuaries) 
Son’s son’s son..... (excluded by son’s son) 
Son’s son’s daughter..... (excluded both by daughters 
| and son’s son.) 
(g) 2 daughters 2/3 (Sharers) 
Son’s son 2/3. of (1/3)==2/9) 


) as residuaries. 
Son’s daughter 1/3 of (1/3)=1/9) 


(hk) Daughter 1/2 As sharers 


Son’s son 2/3 of (1/2)=1/3) 
- ) As residuaries. 
Son’s daughter 1/3 of (1/2)=1/6) 


Note : There being only one daughter, the son’s daughter 
would have taken 1/6 as sharer, if the deceased had not left a son’s 
son. But as the son’s son is one of the heirs, the son’s daughter 
can inherit only as a residuary with the son’s son. 


(1) Son’s daughter 1/2 (as sharer) 
Son’s son’s son 1/2 (as residuary) 


Note : In this case the son’s daughter is not produced from 
inheriting as a sharer for there is no relation would preclude her 
from succeeding as a sharer. And it will be seen on referring to 
the table of residuaries that the only case in which the son’s 
daughter inherits as a residuary with the son’s son’s son (who is a 
lower son’s son) is where she precluded from succeeding as a 
sharer). 


(j) Daughter 2 (as sharer) 
Son’s daughter 1/6 (as sharer) 
Son’s Son’s son 2/3 of 1/3 =2/9 ) 


| ) As residuaries. 
Son’s Son’s daughter 1/3 of 1/3=1/9) 


Note: There being only one daughter, the son’s daughter is 
entitled to 1/6 as a sharer. Since she is not precluded from in- 
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° ° 5 
heriting as a sharer, she does not become a residuary with the son's 
son’s son. 


(k) 2 daughters 2/3 (as sharers) 
Son’s Son’s son 9/3 of 1/3=2/9 ) 
)\(as residuaries) 
Son’s Son’s daughter 1/3 of 1/3=1/9) 


Note : There being two daughters, the son’s daughter cannot 
inherit as a sharer. She therefore inherits as a residuary with the 
son’s son’s son. 


(1) 2 Son’s daughters 2/3 (as shares) 
Son’s Son’s son 2/3 of 1/3=2/9) 


) (as residuaries 


Son’s Son’s daughter 1/3 of 1/3 =1/s) 


Note : The son’s daughter in this case does not inherit as resi-. 
duaries with son’s son’s son, for they are not precluded from in- 
heriting as sharers. 


(m) 2 daughters 213 (as shares) 


Son’s son’s son 2/4 of 1/3=1/6 . 
Son’s daughter 1/4 of 1/31/12 As residuaries 
~ Son’s son’s daughter 1/4 of 1/3=1/12 


Note: There being two daughters, the son’s daughter, can- 
not inherit as a sharer. She therefore inhcrits as a residuary with 
the son’s son’s son (who is a lower son’s son). The son’s son’s 
daughter is entitled to inherit as aresiduary with the son’s son’s 
son who is an equal son’s son in relation to her, Both these female 
relations inherit therefore as residuaries with the son’s son’s son, 
each taking 1/2. This illustration presents two peculiar features. 
The one is that the son’s son’s daughter, though remoter in 
degree, shares with the son’s daughter. The other is that the son’s 
daughter succeeds as a residuary with a lower son’s son. If this 
were not so, the son’s son’s daughter would inherit to the exclusion 
ofthe son’s daughter, a result directly opposed to the principle 
that the nearest of blood must take first. 


Father 
(n) Father 1/6 (as sharer) 

Son (or son’s son h.l.s.) 5/6 (as residuary) 
Note :-—Here the father inherits as a sharer. 
(0) Mother 1/3 (as sharer) 

Father 2/3 (as residuary) 


Note :—Here the father inherits as a residuary, as there is no 
child or of a son h.l.s. 
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(p) Daughter 1/2 (as sharer) 
Father . 1/6 (as sharer)+1/3 as residuary)=1/2 


Note :—Here the father inherits both as a sharer and residu- 
ary. He inherits as a sharer, for there is a daaghter, and he inherits 
the residue 1/3 as a residuary, for there are neither son’s nor son’s 
son h.l.s. The father may inherit both as a sharer and residuary. 
He inherits simply as a sharers when there is a son or son’s son h.|s. 
He inherits simply as a residuary when there are neither children 
nor children of sons h.l.s. He is both a sharer and a residuary when 
there are only daughters or son’s daughters h.l.s., but no sons 
or son’s sons h.l.s. as in the present illustration. The same remarks 
apply to the true grandfather hhs. In fact the father and the true 
grandfather are the only relations who can inherit in both 
capacities simultaneously. 


True Grandfather h.h.s. 


The true grandfather will succeed in the same capacity as 
father and take the same share as the father in illustrations (#), (9) 
and (p) 


Brothers and Sisters 
(g) Husband 1/2 (as sharer) 
Mother 1/6 (as sharer) 


- Brother 913 of 1/3=2/9 |) 
) (as residuaries) 


Sister 1/3 of 1/3=1/9  ) 


Note: The sister cannot inherit asa sharer when there isa 
brother, but she takes the residue with him. 


Full Brother 2/3 (as residuary) 

Full sister 1/8 (as residuary) 

Con. sister —— (excluded by full bro- 
ther) 


Full sisters with daughters and son’s daughters. 


(c) Daughter (or son’s daughter 


h, ).s.) 1/2 (as sharer) 
Full sister TZ (as residuary) 
Brother’s son 0 (excluded by full sister who 


is a nearer residuary) 


Note : The full sister inherits in three different capacities (1) 
as a shares under the circumstances set out in the table of sharers 
(2) as a residuary with full brother when there is a brother ; and, 
failing to inherit in either of these two capacities ; (3) as a_ residu- 
ary with daughters, or son’s daughters h.l.s. or one daughter and a 
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son’s daughter h.].s provided there is no nearer residuary. Thus in 
the present illustration, the sister cannot inherit as a sharer, because 
there is a daughter (or son’s daughter h.ls.) And as there is no 
brother, she cannot inherit in the second of the three capacities 
enumerated above, She therefore takes the residue 1/2 as a residuary 
with the daughter (or son’s daughter) for there is no residuary 
nearer in degree. If{this were not so, the brother’s son, who is 
more remote relation, would succeed in preference to her, 


(s) 2 daughter (or son’s 


daughter h.].s) 2/3 (as sharers) 
full sister 1/3 (as residuary No. 6) 
(t) 2 daughters 2/3 (as sharers) 
~ Husband 1/4 (as sharer) 
Full sister 1/12 (as residuary No. 6) 
_ Father’s pat. uncle’s 
son 0 (excluded by full sister who 
is a nearer residuary) 
(w) Daughter 1/2 (as sharer) 
Son’s daughter 1/6 (as sharer) 
full sister 1/3 (as residuary No. 6) 
(v) Daughter Jo (as sharer) 
Son’s daughter | 1/6 (as sharer) 
Mother 1/6 (as sharer) 
Full sister | 1/6 (as residuary No. 6) 
(w) Daughter | eae 8 (as sharer; 
_ Son’s daughter 1/6 (as sharer) 
Husband 1/4 (as sharer) 
full sister 1/12 (as residuary No. 6) 
(x) Daughter 1/2 (as sharer) 
=6/12 reduced to 6/13 
Son’s daughter 1/6 (assharer)=2/12 ,° °° 2a 
Husband 1/4 (atshateye 3/2! ,/)« O7ee 
Mother 1/6 (as stiarer)=2/12° ,;° °° 2 Pes 
Full sister 0 (excluded) 
13/12 ee 


Note; Here the only capacity in which the full sister 
could inherit is that of a residuary with the daughter and _ son’s 
daughter. But the residuary succeeds to the residue, if any, after 
the claims of the sharers are satisfied, and in the present case there 
isno residue. ‘The sum total of the sharers exceeds unity, and the 
case is one of ‘increase’ 
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Consanguine sisters with Daughters and son’s daughters h.1.s. 
Note :—Consanguine sisters inherit as_residuaries with daughters 
and son’s daughters in the absence of full sisters. Substitute’ con- 
sanguine sister’ for ‘full’ in illustrations (r) to (w) and the sharers of 
the several heirs will remain the same, the consanguine 2 sister 
taking the place of full sister. Substitute also in the note to ill (r) 
‘consanguine brother’ for ‘fuil brother. . 


Other residuaries. 


(y) Full sister LZ (as sharer) 
C. Sister 1/6 (as sharer) 
Mother 1/6 (as sharer) 
Brother’s son 1/6 (as residuary) 

(z) Widow 1/4 (as sharer) 
Mother 1/3 (as sharer) 
Pat. Uncle 5/12 (as residuary) 

(aa) Full sister 1/2 (as sharer) 
Pat. uncle’s sons ] /2 (as residuaries) 


Principles of Succession 


Ifa Mahomedan dies leaving only one class of heirs, then the 
heirs of that class take the whole of the estate of the deceased. Thus 
if only sharers are there, then the whale estate will be distributed 
amongst them. Similarly if there are only residuaries, the whole 
estate will be distributed amongst them. 


But if there are more than one class of heirs, then the claims 
of sharers is satisfied first and then the residue, if any, is distributed 
among the residuaries. If there are sharers, then nothing goes to 
the distant kindred. ‘The distant kindred inherbit in case, there is 
neither any sharer nor any residuary. : 


Rules of succession among Sharers and Residuaries 


(1) Whoever is related to the deceased through any 
person, shall not inherit while that person is alive. The 
father excludes brothers and sisters. But mother does, not exclude 
the uterine brothers or sisters though they are related to the deceas- 
ed through her, because the mother is not entitled to the whole 
inheritance in one and the same capacity, if she stands alone, as the 
father would be if he stood alone. | , 

(2) The nearer in degress excludes the more remote. 
The person who is nearer in blood to the deceased must take. Thus 
father excludes grandfather, mother excludes grandmother and son 
excludes grandson. | 
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(3) A person excluded may, exclude others 


The following heirs are not liable to exclusion in any circum. 
Stance. 


The child. 
The father. 


] 

2 

3. mother. 
4. husband and 

». Wile. 

These heirs are called ‘Primary heirs’. The corrosponding 


heirs are (1) child of a son h,l.s, (2) true grandfather h.h.s. ae (3) 
true grandmother h.h:s. 


Doctrine of Return (Radd) 


If after assigning the share to the sharers, there isa _ residue, 
but there is no Residuary, then the residue reverts to the sharers in 
proportion to their shares. This right of reversion is called ‘Return’ 
If the residue remains, after distrubiting the shares to the sharers, 
then the residue will not go to the distant kindred, but will be dis- 
tributed among the sharers in proportion to their shares. 


Exception: The husband or the wife are not entitled to 
Return so long as there is any other heir, whether he be a sharer or 
a Distant kinsman. But if there is no other heir, the residue will 
go to the husband or the wife, by Return. 


According to Shia law, if there is a residue after satisfying the 
sharers, it 1s not necessary that there should be no residuaries in 
order to make a case for return. If there is a surplus left after the 
distribution of shares to sharers, but there are no residuaries in the 
class to which the sharers belong, then the surplus reverts to the 
sharers in the proportion of their shares. 


According to Sunni law, the residue will revert to the sharers 
in proportion to their shares which is done by reducing the fractio- 
nal shares to a common denominator, and by decreasing the deno- 
minator of these shares so as to make it equal to the sum of numera- 
tors. 


Illustration 


(a) A Mahomedan dies leaving a widow as his sole heir, The 
widow will take 1/4 as sharer, and the remaining 3/4 by Return. 
The surplus 3/4 will not escheat to the Crown. 


(6) Husband We 
Mother 1/2 (1/3 as sharer and 1/6 by Return) 


Note: The husband is not entitled to the Return, as there js 
another sharer, the mother. ‘The surplus 1/6 will therefore go to the 
mother by Return. 
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(c) Hushande.« o4,.1.,1/4 
Daughter _ 3/4 (1/2 as sharer and 1/4 by Re- 
me turn) 
(d) Wife 1/4 
Sister (f. or c) 3/4 {1/2 as sharer and 1/4 by 
Return) 
(ce) Wife 1/8 
Son’s daughter 7/8 (1/2 as sharer and 3/8 by Return) 
(f) Mother 1/6 Increased to 1/4 
Son’s daughter 1/2 3/6 5 3/4 
4/6 ] 


Note :—In this and in illustration (g) to (&), it will be 
observed that neither the husband nor the wif: is among the sur- 
viving heirs. The rule in such a cas» to reduce the fractional] shares 
to a common denominator, and to increase the denominator of 
those shares so as to make it equal to the sum of the numerators. 
Thus in the present illustration, the original shares, when reduce to 
a common denominator, are 1/6 and 3/6. The total of the numera- 
tors is 1/3=4 and the ultimate shares ‘will therefore be 1/4 and 3/4 
respectively. 


(g) Fanner’s mother ) 
, 1/6 increase to 1/5 (each taking 1/10) 
Mother’s mother ) 
2 daughters 2/3=4/6 Fe "y 4/5 
5/6 on 
(h) Mother 1/6 increased to 1/5 
Daughter 1/2=3/6 ji 3/5 
Son’s daughter 1/6 4 1/5 
5/6 1 
(¢) Father’s mother ) 
1/6 icreased to 1/5 
Mother’s mother _) 
Full sister ] /2==3/6 és 3/5 
C, Sister 1/6 és 1/5 
5/6 ] 
(j) Full sister 1/2=3/6 increased to —-_ 3/5 
C. Sister 1/6 7" 1/5 
U. Sister pe 1/5 


5/6 1 
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(k) Mother | 1/6 Increascd to 1/5 
Full sister 1/2=3/6 — 3/5 
U. brother 1/6 ie 1/5 

5/6 ] 

(J) Husband 1/4 =4/16 
Mother 1/6 increased to 1/4 of 3/4=3/16 
Daughter 1/2=3/6 a 3/4 of 3/4=9/16 

‘1/12 ] 


Note. In this and in ills, (m) to (r) it will be observed that 
either the husband or the wife is one of the surviving heirs. Since 
“neither the husbaud nor the wife is entitled to the Return when 
there are other sharers, his or her share will remain the same, and 
the shares of the others will be increased ‘by reducing them to a 
‘common denominator, and then decreasing the denominotor of the 
original fractional share so as to make it equal to the sum of the 
numerators,:and multiplying the new fractional shares thus obtain- 
ed by the residue after deducting the husband’s or wife’s share. 
Thus in the present illustration the shares of the mother and daugh- 
ter, when reduced to a common denominator, are 1/6 and 3/6 res- 
‘pectively, The total of the numeratorsis 1+3=4 and the new 
‘iractional shares will thus be 1/4 and 3/4 respectively. The residue 
after deducting the husband’s share is 3/4, and the ultimate shares 
of the mother and daughter will therefore be 1/4 of 3/4=3/16 and 
3/4 of 3/4=9/16 respectively. 


‘(m) Wife 1/8 = 4/32 
Mother 1/6 increased to 1/4 of 7/8 = 7/32 
Daughter 1/2=3/6 a 3/4 of 7/8 =21/32 

19/24 a 

(n) Wife 1/8 =5/40 
Mother 1/6 increased to 1/5 of 7/8 =7/40 
2 son’s daughter 4/6 me » 4/5 of 7/8 =28/40 

4 geen 

40) Husband 1/2 “2/4 
U. brother 1/6 Increased to 1/2 of 1/2 1/4 
U. sister 1/6 3 1/2 of 1/2 1/4 


— 


5/6 ] 
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(p) Wife 1/4 | 2/8 
U. Brother 1/6 Increased to 1/2 of 3/4 ‘B18 
U. sister 1/6 oe 1/2 of 3/4 | 3/8 
7/12 7. 
(gq) Wife 1/4 | 4/16. 
Full sister 1/2=3/16 Increased to 3/4 of 3/4=9/16 
C. sister 1/6 i 1/4 of 3/4=3/16> 
11/12 E 
(r) Wife 1/4 1/4. 
U. brother 1/é Increased to 1/3 of 3/4 1/4- 
_U. sister 1/6 +i 1/3 of 3/4 1/4. 
Mother a gi is 1/3 of 3/4 1/4. 
9/12 cy 
(s) Husband 1/2 


Doughter’s son 1/2 


Note. The daughter’s son belongs tothe class of distant- 
kindred. The husband is not therefore entitled to the surplus by” 


Return and the same will goto the daughter’s son as a distant: 
kinsman. ; 


(t) Wife 1/4 
Brother’s daughter 3/4 


Note. The brother’s daughter belongs to the class of the- 
distant kindred. ‘The surplus will therefore go to hér, as the wife- 
is not entitled to the Return, 


Distant kindred 


The distant kindred are divided into four classes who succeed: 
in the order given below : 


(a) Descandants of the deceased other than shavers and residu-- 
aries. : 
(b) Ascendants of the deceased other than sharers and residu-- 
aries. 

(c) Decendants of the parents other than sharers and _ residua--. 
ries. 3 

(d) descendants of ascendants how high soever other than resi- 
duaries. 

The following is the list of distant kindred corprised in each: 
class : 
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‘Descendants of the deceased other than sharer and residua- 
“ries 

1. Daughter’s children and their residuaries. 


2. Children of son’s daughters high low soever and sei 


‘descendants. 


Ascendants of the decesed other than sharers and residua- 
(ries, 


1. False grandfathers how high soever. 
2. False grandmothers how high socver. 


‘Descendants of the parents other than sharers ‘and residua- 
‘ries, 


J. Full brother’s daughters and their descendants, 


ho 


Cousanguine brother’s daughters and _ their descendants. a 


yer 


3. Uterine brother’s children and their descendantll eae 


4. Daughters of full brother’s sons how low soever, and their 
-descendants. 


ai Diughlere of consanguine brother’s son how low soever 
-and their descendants. 


6. Sisters (full, consanguine or uterine) children and their 
-descendants, 


‘Descendants of immediate grandparents 
1. Full paternal uncle’s daughters and their descendants. 


2. Consanguine paternal uncle’s daughter and their descen- 
-dants. 


3, Uterine paternal uncles and their children and their des- 
-cendants. 


4 Daughters of full paternal LRale: s sons how low soever and 
‘their descendants. 


5. Daughters of consanguine paternal uncle’s sons how low 
‘soever and their descendants. 


6. Paternal aunts (full, consanguine or uterine) and their 
children and their descendants. 


7. Maternal uncles and aunts and their children and their 
descendants. 


8. Descendants of remother ancestors how high soever (true 


or false) 


The distant kindred inherits only when there is no sharer or 
wesiduaries. If the only sharer be a husband or wife, and there are 
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no residuaries, the husband or wife will take his full share and _ the- 
residue will be divided amongst the Distant kindred. 


The nearer in degree of distant kindred excludes the more 
remote. ‘Thus a daughter’s son is preferred to a _son’s daughter’s 
daughter. ‘The children of sharers and residuaries are preferred 
to those of Distant kindred, among claimants in the same degree of 
relationship. So, a child of son’s daughter succeeds in preference 
to a daughter’s daughter’s son, who is a distant kindred. 


The order of succession amongst Distant kindred of the first: 
class is as under : 


1. Daughter’s children. 

2. Son’s:daughter’s children. 

3, Daughter’s grandchildren. 

4. Son’s Son’s daughter’s children. 


5. Daughter’s great-grandchildren and son’s daughter’s. 
grandchildren, 


6; Other descendants of the deceased in the like order. 


There is a difference of opinion amongst the Abu Yusuf and’ 
Imam Muhammad, two great disciples of Abu Hanifa. Accourding 
to Abu Yusuf, the estate is to be divided in the same manner as _ is. 
done among son’s son and son’s daughters as residuaries, and _ there: 
is no difference of sex or blood of intermediate ancestors. But 
Imam Muhammad is of the opinion that regard should be had to- 
the sex and blood of the actual claimants, and intermediate ances-. 
tors. 


Allotment of Shares 


After determining the heirs, now we proceed to the distribu- 
tion of shares amongst the heirs. The shares are divided amongst 
the heirs by the following rules : 


1. lf the iatermediate ancestors do not differ in their sexes,. 
the estate is to be divided among the claimants per capita according 
to the rule of the double share to the male. (Sirajivyah 47) 


Iilustrations. 

1, 2 sons of daughter 4/5 
1 daughter’s daughter 1/5 

2. Daughter’s son’s son bale 


Daughter’s son’s daughter 1/3 
3. 2 Daughter’s daughter’s son 2/3 (each taking 1/3) 

2 Daughter’s daughter’s daughter 1/3 (each taking 1/6) 
4. 2 daughter’s son 4/5 (each taking 2,5) 


i ad 


1 daughter’s daughter 1/5 
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2. If the intermediate ancestors differ in their sexes, the 
estate will be divided according to the following rules. 


(i) Two claimanats, Two lines of descent 


Where there are only two claimants, the one claiming through 
one line of ancestors, and the other claiming through another line, 
the share of the male ancestor will descend to the claimant who 
claims through him and the share of the female ancestor will 
descend to the claimant who claims through her. 


Illustration 


A Mahomedan dies leaving a daughter’s daughter’s son and 
daughter’s son’s daughter, as shown below. 


Propositus 
ie ) | 
Daughter Daughter 
Ber a Son 
Son Daugt ter. 


According to Abu Yusuf, the sex of intermediate ancestors is 
to be disregarded, and the sex of present heirs counts. The alloca- 
tion of share will be as under. 


Daughter’ daughter’s son 2/3 
Daughter’s daughter’s daughter 1/3 


According to Imam Mohammad, as the sex do not differ in 
the first generation, and it differs in the second generation, and the 
rule of double portion to the male is to be applied at this point. 
' Therefore the daughter’s son will take 2/3 and daughter’s daughter 
will take 1/3. Thus the shares of the daughter’s son’s daughter will 
be 2/3 and the daughter’s daughter’s son will be 1/3. 


(ii) Three claimants, three lines of descent. 


Where there are three or more cliamants, each claiming thro- 
ugh a different line of ancestcrs, then the rule is to stop at the first 
line in which the sexes of the intermediate ancestors differ, and to 
assign to each male ancestor a portion double that of female ances- 
tor. 


But the individual share of each ancestor does not. descend on 
his or her descendants as in the preceding case, but the collective 
share of each male ancestors is to be divided among all the descen- 
dants claiming through them, and the collective share of all the 
female ancestors is to be divided among their descendants. 
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Illustration : 


1. A Mahomedan dies leaving a daughter’s daughter’s son, a 
daughter’s son’s son and a daughter’s son’s daughter as shown 
below : 


Propositus 
eet eee 
Daughter Daughter Daughter 
Daina Qt Son 
oh qv’ ae 


In this case, we have to ascertain the line of descent, in which 
the sexes first differ. That line is the second line of descent, because 
there is no difference in sex in the first line of descent. Then the 
Shares of the heirs will be ascertained. The shares of the heirs will 
be as under. 

Daughter’s Daughter 1/5 


2 Daughter’s son 4/5 (each taking 2/5) 


The collective share of the two daughter’s son is 4/5 and this 
share will be inherited by their descendants as if they were children 
of one ancestor, assigning a double portion to the male ancestor. 
Thus the daughter’s son’s son will take 2/3 4/5=8/15 and the 
daughter’s son’s daughter will take 1/3 4/5=4/15. Therefore the 
shares of the heirs will be as follows : 


Daughter’s daughter’s son 3/15 
Daughter’s son’s son 8/15 
Daughter’s son’s daughter 4/15 


But according to Abu Yusuf, the claimants will take per capita 
share. Therefore the shares of heirs will be as follows : 


Daughter’s daughter’s son 215 
Daughter’s son’s son 7 2/5 
Daughter’ son’s daughtcr 1/5 


(2) A mahomedan dies leaving a daughter’s son’s son, a 
daughter’s son’s daughter, a daughter’s daughter’s son and a 
daughter’s daughter’s daughter, as shown below: 


Deceased 
| 
| a | | 
Daughter Daughter Miia i | Daugher 
| | 
Son Son Daughter Daughter 


| | 
Son Daughter Son ) Daughter 
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In this case, we have to ascertain the line of descent in which 
‘the sexes differ. There is no difference of sexes in the first line. 
'The ancestors differ in the second line in their sexes, and in that 
ime, we have two males and two females. The collective share of 
“two males is 2/3 and that of the two females is 1/3. The collective 
“share of the males will be divided amongst the daughter’s son’s 
-son and daughter’s son's daughter. Therefore the shares of the heirs 
will be as under : 


Daughter’s son’s son 2/3 x 4/6=8/ 

Daughter’s son’s daughter 1/3X4/6=4/18 
Daughter’s daughter’s son 1/3 x 4/6=4/18 
Daughter’s daughter’s daughter 1/3 X 2/6=2/18 


‘{i0t) More than two claimants, two lines 


If there are two or more claimants claiming through the same 
‘intermediate ancestor, then the rule is ‘to count for each such 
-ancestor if male, as many males as there are clainiants claiming 
‘through him, and if female, as many females as there are claimants | 
_ «Claiming through her’. The sexes of the claimants will not be taken 
-into consideration, ess 


Illustration 
A Mahomedan dies leaving 5 descendants as shown below : 


Propositus 


4 
| 


Daughter Daughter Daughter 
Son (A) baeaaiet (B) panel (C) 
on. Daughter (D) Son (E) 

2 HY ape (F & G) 2 Son (H & I) Dlagite (J) 


Here daughter’s son will counc as two males or four females. 
-B having two such descendants will count 2s two females. C having 
»one such descendant will count as one female. Therefore the pro- 
;perty will be divided as follows : 


ee 
B 2/7 
Chin te 


A’s share (4/7) will pass to his two descendants F and Gin 
-equal proportion, each taking 2/7. The collective share of B and 
‘C (3/7) will devolve to their immediate descendants D and Kand 
D has two descendants among the claimants will count as two 
‘females, and E will count as one male or two females. Therefore the 
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eae shares of females (3/7) will be divided into 4 Parts as. 


D 2/4 3/73/14 
E 2/4 X 3/7=3/14 
The share of D will pass to her two descendants & I and 


share of E will pass two his descendant J. Therefore the shares will’ 
be as under: 


Ro 2/7 
OT 
H 3/28 
Te ois S19R 
Beci-: BLA 


Class II of distant Kindred 
Order of Succession 
Rule 1. The nearer in degree excludes the more remote : 


Rule 2 ;—Amongst claimarts in the same degree. the claimants: 
connected with the deceased through sharers are preferred to those 
connected through distant kindred. 


= Rule 3 :—TIf there are claimants on the paternal and maternal 
side both, then 2/3 js assigned to the paternal side and 1/3 to the- 
maternal side. 


Then the portion assigned to the paternal side is divided 
among the ancestors of the father, and the portion assigned to the - 
maternal side is divided among the ancestors of the mother. 


In the absence of distant kindred of the first class, the 
whole property of the propositus wiil devolve upon the mother’s 
father, because he being the nearest relation among distant kindred 
of the second class. If the mother’s father is not alive, then the - 
property will devolve upon the ancestors connected with the propo- 
situs through sharers 


Class III of distant Kindred 


Rule 1 :—The nearer in degree excludes the more remote. 
Thus the brother’s son or daughter exclude che brother’s son’s son - 
or son’s daughter. 7 : 


Rule 2 :—If there are claimants in the same degree of rela- 
tionship. then the children of residuaries are preferred to those of © 
distant kindred. Thus a consanguine brother’s son’s daughter is 
preferred to full sister’s daughter’s son because consanguine - 
brorher’s son is a residuary. 
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Rule 3. :—Among claimants not excluded by the above 
rule (2), the descendants of full brothers exclude those of consan-- 
guine brothers and sisters. 


Orders of Succession 


From the above rules, the following is the order of succession: 
among distant kindred of the third class : 


1. Full brother’s daughters, full sister’s children and children 
of utrine brothers and sisters. 


2. Full sisters children, children of utrine brothers and sisters,. 
consanguine brother’s daughters and consanguine sister’s children, 
the consarguine group taking the residue (if any) 


° e ° > 
3. Consanguine brother’s daughters, consanguine sister's 
children and children of uterine brother’s and sisters. 


4. Full brother’s son’s daughters. 
5. Consanguine brother’s son’s daughter. 


‘6. Full brother’s daughter’s children full sister’s grand- 
children, and grandchildren of utrine brothers and sisters. 


7. Full sister’s grandchildren, grandchildren of uterine 
brother’s and sisters, consanguine brother’s daughter’s children and 
consanguine sister’s grandchildren, the consanguine group taking 
the residue (if any) 


8. Consanguine brother’s daughter’s children, consanguine- 
g g ; 


sister’s grandchildren, and grandchildren of uterine brother’s and’ 
sisters. | 


9. Remoter descendants of brothers and sisters in like 
order. | 


Allotment of shares amongst the distant kindred of Class 
iT 


For dividing the estate amongst the distant kindred of. 
Class III, the property is divided amongst the brothers and sisters. 
and brother who has two or more claimants descended from him 
as so many brothers and each sister who has two or more claimants 
descended from her asso many sisters, and their shares are calcu- 
lated. After the determination ofthe shares of the roots (brothers: 
and sisters), the shares are assigned to the utrine group. If there is 
one claimant in that group, 1/6 shares is assigned to him, but if 
there are two or more claimants in that group, 1/3 share is assigned 
to them. The sha:e will be the hypothetical share of their parent and’ 
the same is divided among them without difforence of sex. The 
hypothetical shares of the full and consanguine brothers and. 
sisters are divided among their descendants, 
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Illustration! 


: (a) A Sunni Mahomedan deis leaving a daughter of a full 
brother, a son and a daughter of a full sister, a daughter of consan- 
guine brother, a son anda daughter of aconsanguine sister, a 
daughter of a uterine brother, and a son and daughter of a uterine 
sister, as shown in the following diagram. 


Common Ancestors 


| | | 
FB. FS. CB. CS: Je Sle 

| | | 
D(1/3) | D | - aie 
-§ D{1/9) S 8 S(1/¥)D(1/9) 


The children of the consanguine brother and sister are ex- 
cluded from inheritance as there is a full. brother’s daughter. The 
estate has therefore to be divided among the children of the full 
and uterine brothers and sisters. 36e 


As there are three claimants in the uterine group, the collec- 
tive share of the uterine brother and sis.er is 1/3, and this will be 
divided among their three desendants cqually without distinction of 
sex, each taking 1/9. | 

This leaves a residue of 2/3, and this is to be divided in the 
first instance between the full brother and the full sister as Residu- 
aries, according to the number of claimants descended from each 
ofthem. The full brother, having all only one descendaut counts 
as one male or two females. The full sister, having two descen- 
dants, counts astwo females. The full sister, having two deseen- 
dants, counts as two females. The residue will therefore be divided 
into four parts, the full biother taking 2/4x2/3=1/3 and the full 
sister also 2/4 2/3=1/3, 


The full brother’s share 1/3 will go to his descendants The 
full sister’s share 1/3 will be divided between her two children, 
according to the rule of the double share to the male asin class I 
of Distant Kindred, the son taking 2/3 x 1/3 =2/9 and the daughter 
taking 1/3 x :!/3=1/9. 

Accodring to Abu Yusuf, the whole estate will be divided 
among the children of the full brother and sister according to the 
rule of the double share to the male, so that the full brother’s 
daughter will take 1/4, the full sister’s son 1/2, and her daughter 
1/4. On failure of children of the full brother and sister, the 
estate will be divided in like manner among the children of con- 
sanguine brother and sister. And on failure of them, it will be 
distributed in like mauner among the children of the uterine bro- 
ther and sister. 


1. Mulla 
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_ (b) Asunni Mahomedan dies leaving children ofa uterine 
sister, and three children of a full sister, as showing in the following: 
diagram. : 


USS. (1/3) | | F.S.(2/3) 
| : | 
| | Lost aan | | 
Soe ae DD. a) BUA/15). S(4/15) aaails) 
| ; ro ? : 
Each 1/15 | 


As there are five claimants in the uterine group, the share of 
the uterine sister is 1/3, and this will be divided among her five 
children equally without distinction of sex, each taking 1/5xX1/3=: 
1/15, 


The full sister having three descendants, will count as three: 
sisters, and she will take 2/3, that being the share of two or more. 
ful} sisters. This will then be divided among her three children. 
according to the rule of the double share to the male as among dis-. 
tant kindred of the first class, so that each son will take 2/5x2/3=— 
4/)}5 and the daughter will take 1/5 x 2/3=2/15. 


(c) A Sunni Mahomedan dies leaving a uterine brother’s. 
daughter, a utrine sister’s son, a full sister’s son, and a consanguine- 
brother’s daughter, shown in the following diagram : 


oo 


| | | 
U.B. AS: F.S. C.B. 


| eee | | 
D(1/6) S(1/6) S(./2) D(1/6) 


Here there is no descendant of a full brother; therefore the. 
consanguine brother’s daughter is not excluded from inheritance, . 
and she will take what remains after the estate is divided among 
the othcr claimants. : 


As there are two descendants in the uterine group, the collec-. 
tive share of the uterine brother and sister is 1/3, and this will be- 
divided equally between their children without distinction of sex,. 
each taking 1/6. 

The full sister, having only one descendant, counts as one full 
sister, and hershare therefore is 1/2. This will descend to her- 
son. 


This leaves a residue of 1/6 which will go to the consan-. 
guine brother as a Residuary. ‘This will descend to his daughter. 


(According to Abu Yusuf, the whole estate will goto the full 
sister’s son). 

(d) A Sunni Mohamedan dies. leaving 2 widows, 4 children 
of a full sister, and two daughters of a consanguine brother. The- 
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“High Court of Calcntta held that the shares should be determined / 
according to the systern of Iman Muhammad. Following that sys-_ 
tem, they held that the widows were entitled to 1/4, the full sister’s © 
-children were entitled to 2/3 and that the residue thatis, 1/12, _ 


belonged to the consanguine brother’s daughters. 


Wis, 2 eas re. 


(e) A Sunni Mahomedan dies leaving a uterine sister’s daughter | 
-and a.son and a daughter of a consanguine sister, as shownin the. 
-following diagram. 


—_—_—- nn n———— Re a i 
‘ 

{a 

PY 


US. CS. 
| | 
D(3/15) | | oC Ce 
$(8/13) D(4/15) 


The uterine sister has only one descendant; her share therefore | 
is 1/6 The consanguine sister having two descendants, counts as two | 
—congsanguine sisters, and her share therefore is 2/3. This @ 
jdeaves the residue 1/6 and since there isno Residuary among the | 

Roots, the residue will go to the uterine. sister and consanguine | 
-sister by Return. The hypothetical shares will therefore be :—- 


Uterine sister 1/6=1/6 increased to 1/5 
Consanguine sister 2/3 =a16 ‘s 4/5 

The uterine sister’s share 1/5 will pass to her daughter. 

The consanguine sister’s share 4/5 will be divided between her 


-son and daughter, the son taking 2/3 x 4/5= 8/15, and the daughter 
1/3x4/5=4/15. 


(According to Abu Yusuf, the whole estate will go to the 
-children of the consanguine sister, the son taking 2/3, and the 
- daughter 1/3). 

(f) ASunni Mahomedan dies leaving four grandnephews S,, S,, 
-S, and S, and 3 grandnieces D,, D, and Ds, as shown in the follow. 
Ing diagram : 


ak: j ; 
Ue. 0... C.B. C.S. 
| | | 
D M | 
S D 
| | PS an | Seg 
Dl Sl $2 D2 ae 0) S4 


As there are two claimants in the uterine group, the collec- 
: tive share’of the uterine brother and sister is 1/3, and this will pass 
.to' D1 and $1, each:taking 1/6. 
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This leaves a residue of 2/3. and this is to ‘be diviced in the 
first instance between the consanguine brother and sister.as Resi- 


duaries according to the number of claimants descended froin each 
of them. 


The consanguine brother, having two claimants descended 
from him counts as two males or four females. The consanguine 
sister, having three claimants descended from her, counts as 3 
females. The residue will therefore be divided into seven ‘parts, 
the consanguine brother taking 4/7 x2/3=8/21, and the consan- 
guine sister taking 3/7 X2/3=6/21. eeiga 


The consanguine brother’s shire 8/21 will be divided between 
his two descendants and S2 and D2, S2 being a male takin 
2/3 X 8/21 =16/63, and D2 being a female taking 1/3 x 8/21 =8/63. 


The consanguine sister’s share 6/21 isto be divided in the 
first instance between her son and her daughter. The son, having 
two claimants descended from him, counts as two males or four 
females. The daughter, having only one claimant descended from 
her, counts as one females. The son wil therefore take 4/5 x 6/21 = | 
8/35, and the daughter will take |/5 x 6/21=2/35. . 


The son’s share 8/35 will be divided between his two children 
S53 and D3 according to the rule of double share to the male, $3 
taking 2/3 x 8/35=16/105, and D3 taking !/3 x 8/35=8/105. 


_ The daughter’s share 2/35 w.l! pass to her son $4, 


The share will therefore be— 


D1 : 1/6 

Sl 16/63 
S2 8/63 
D2 8/63 
S3 16/105 
D3 8/105 
S4 2/35. 


According to Abu Yusuf, the whole property will be divided 
among the consanguine groups to the entire exclusion of the 
uterines so that $2, S3 and S4 will each take 2/8, or 1/4, and D? 
and D3 will each take 1/8. 


Class IV of distant kindred 
The distant kindred of the fourth class are as under : 


(a) Paternal and material uncles and aunts of the propositus 


other than his full and consanguiue paternal uncles who are 
residuaries. 


(b) The decendants how low soever of all the pat 
maternal uncles and aunts of the deceased. paternal and 
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(c) Paternal and maternal uncles and aunts of the parents. 


(d) The decendants how low soever of all paternal and: 
maternal uncles and aunts of parents. | 


(ec) Paternal and maternal uncles and aunts of the grand. 
parents. 


(f) The decendants how low soever of all the paternal: 
and material uncles and <unts of the grandparents. 


(g) Remoter uncles and aunts and _ their descendants in like: 
manner and order. , 


Succession among Uncles and Aunts 


The 2/3rd share of the estate is assigned to paternal uncles. 
and aunts, and 1/3rd is assigned to the maternal uncles and aunts. 


The portion assigned to the paternal uncles and aunts is. 
divided among : 


(7) full paternal aunts in equal shares ; failing them, among. 
(it) consanguine paternal aunts in equal shares, and failing. 
them, among. 


(i477) uterine paternal uncles and aunts, according to the rule 
of the double share to the male. 


The portion assigned to the maternal uncles and aunts 1s 
divided among 


(i) full maternal uncles, and aunts ; failing them among. 


(it) consanguine maternal uncles and aunts ; and failing them. 
among. 

(ii¢) uterine maternal uncles and aunts; according to the 
rule, in each case, of the double share to the male. 


In the absence of maternal uncle or aunt, the paternal uncle 
or aunts will succeed to the whole estate, similarly inthe absence 
of paternal uncle or aunt, the maternal side will succeed to the: 


whole estate. 
Descendants of Uncles and Aunts 


If there be ‘uncles or aunts of the deceased, then the estate 
will devolve upon the descendants of uncles and aunts as follows : 


The 2/3 share of the estate is assigned to the paternal side 
$.e. to descendants of paternal uncles and aunts and 1/3rd share is 
assisgned to the descendants of maternal uncles and aunts. 

The portion assigned to the paternal side, is divided among 
the following : : | 


1. Full paternal uncle’s daughters, failing them among 
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2. full paternal aunt’s children, failing them among 
3. consanguine paternal uncle’s daughters ; failing them among 


4. consanguine paternal aunt’s children, and failing them 
among 


5. children of uterine paternal uncles and aunts. 


The portion assigned to the maternal side is distributed 
among the following : 


1. Children of full maternal uncles and aunts, failing them 
among 


2. children of consanguine maternal uncles and aunts ; _fail- 
ing them among 


3. children of uterine maternal uncles and aunts ; failing 
them among 


Illustrations 


(a) ‘The claimants are those indicated in the lowest line of the 
following diagram : 


Full paternal uncle (A) _ | Full paternal uncle (B) 
Son (S1) Daltibtde (D}) 
Eeiichier | Datiehte! 
icsthiter (D2) ) Son ($9) 


Here the first difference in the sex of the ancestors occurs in 
the second line of descent. ‘Therefore S1 takes 2/3, and D1 takes 
1/3. Therefore the share of D2 is 2/3 and that of S2 is 1/3. 


According to Abu Yusuf, D2 being a female will take 1/3, and 
S' being a male will take 2/3. 


(6b) Suppose the surviving relatives to be as shown in the last 
line of the following diagram :— 


Full, Pat. uncle (A) Full Pat. uncle (B) Full Pat. uncle (C) 
So ah ounce 
Son Daugh ter Son 
See a : 
Daughter (D1) Son (S1) Daughter (D2) Daughter (D3) 


Here all the descendants are equal in degree ; and they are 
also the same in blood, that is, they are all descendants of uncles 
and aunts of full blood. But D1 is a child of a Residuary, while 
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SI, D2 and D3 are children of Distant kindred. Therefore DI 
excludes 9!, D2 and D3 and she will take the whole estate. 


Suppose now that the suriving relations are $1, D2 and D3, 
In that case the distribution will be as follows : 


Here the sexes differ first in the first line, As Bhas two claim- | 
ants descended from him. He will count as two males or four fe- 
males. C having only one claimant descended from her, will count 
as one female. The estate will therefore be divided into five parts 
of which B will take 4/5 and C 1/5. 


B’s share 4/5 will be divided among his two descendants SI 
and D2 according to the rule of the double portion to the male, so 
that S1 will take 2/3 x 4/5=8/15, and Dz will take 1/3 4/5=4/15, 
C’s share 1/5 will descend to D3. Hence. 


S1=8/15, D2=4/15 and D3=1/5 


Rules of Succession among Descendants. To distribute the 
estate among descendants of uncles and aunts, apply the following 
rules in the order in which they are given below. 


Rule 1. He nearer degree excludes the more remote, 


Rule 2. If both the paternal and maternal sides are represen- 


ted, two thirds are assigned to the paternal side and one-third to 
the maternal side. 


Rule 3. Among claimants one the same side, those of the 
whole blood are preferred to those of the half blood and consangu- 
ine relations are preferred to uterine relations (This rule applies 
both to the paternal and maternal sides, and it is to be applied 
separately to each side) 


Rule 4. Among claimants on the paternal side, the children 
of Residuaries are preferred to those of distant kindred. (Thus a 
full paternal uncle is a Residuary ; his daughters, therefore would 
be the children of a residuary, and they would be preferred to the 
daughters of a full paternal aunt who is a distant kinswoman. 
Similarly a consanguine paternal uncle is a Residuary, his daughters 
therefore would be daughters ofa Residuary, and they would be 
preferred to the daughters of a consanguine paternal aunt. Again, 
a full paternal uncle’s daughter. Upon the same principle the dau- 
ehters of a consanguine paternal uncle’s son would be preferred to 
the daughter of a consanguine paternal uncle’s daughter. This rule 
cannot apply to relations on the maternal side, because none of the 
maternal uncles i; a Residuary) 


Rule 5. After ascertaining which of the relations are entitled 
to succeed, the portion assigned to the paternal sideis to be distri- 
buted among the members of that side as among distant kindred of 
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the first class. The portion assigned to the maternal side is also to 
be distributed according to the same principle. i 


Order of priority among descendants. The descendants of 
uncles and aunts may belong to the paternal side or they may 
belong to the maternal side. The two sides inherit together, and no 
claimant on either side excludes any claimant, on the other side. 
The table given at the next page shows at a glance all uncles and 
aunts of the deceased and their descendants up to the third genera- 
tion. 


In the absence of the descendants of uncles and aunts, the 
estate of the propositus will develove upon other distant kindred of 
the fourth class in the order of successive given above. 


Succession not related in blood 


1. Succession by Contract. He isa person who derives 
his right of succession under a contract with the deceased in consi- 
deration of an undertaking given by him to pay any fine or ransom 
to which the deceased may become liable. Such person succeeds to 
the estate of the deceased in the absence of sharers, residuaries and 
distant kindred. 


2. Acknowledged kinsman. He isa person of unknown 
descent in whose favour the deceased has made an acknowledge- 
ment of kinship not through himself but through another. Such 
acknowledgement confers upon the acknowledged kinsman the 
right to succeed to the property of the deceased subject to the be- 
quests to the extent of the bequeathable third. 


3. Universal legatee. He is a person to whom the deceased 
has left the whole of his property by will. The person succeeds in 
the absence of heirs. Ifa person has no heir, then he may bequest 
his whole property 


4. The State: If there is no heir and successor of a Maho- 
medan, then the estate of the deceased escheats to the Government. 


Step children, Bastard and Missing persons 


Step Children : Step children do not inherit from their 
step-parents. Similarly step-parents do not inherit from step-child- 
ren 


Bastard : ‘The illigitimate child inherit from his mother and 
her relatives only. He does not inherit from the father or his rela- 
tives. The mother and her relatives of illigitimate child can also 
inherit from such child. 


Missing Person : If a question arises in determining the 
succession of a person, whether a Mahomedan is alive or dead, then 
it should be proved that the person was not heared of for seven 
years by those who would naturally have heard of him if he had 
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been alive, then he would be presumed to be dead. Under the - 
Hanafi law, a person is not presumed to be dead till the lapse of | 
ninety years from the date of his birth. But the Allahabad High © 
Court in Mazhar Ali Vs. Budh Singh (1884)7 All. 297 observed — 
that this rule should be taken as superseded by the provisions of the | 
Indian Evidence Act which provides that if a person is not heard of © 
for seven years by those who would naturally have heard of him if ~ 
he had been alive, then he will be presumed to be dead. However — 
the burden of proving that he is alive is on the person who affirms — 
it: : 


18 


The Shia Law of Inheritance 


Under the Shia law, the heirs are divided into two classes : 


1. Heirs by Consanguinity (Nasab), that is, blood relations 
and 


2. Heirs by marriage (Sabab), that is husband and wife, 
Heirs by Consanguinity 

The heirs by consanguinity may be divided into three classes 
and each class may be divided into two sections. These classes are 
as under : 

lo Perents. 

(si) Children and other lineal descendants h.ls. 
II. (i) Grandparents how high soever (true as well as false) 


(it) Brothers and sisters and their descendants how low 
soever. 


lII. (2) Paternal and (72) maternal uncles and aunts of the 
deceased and of his parents and grandparents how 
high soever and their descendants how high soever 


The heirs of the first class excludes the other, and the heirs 
of the second class excludes the third. But the heirs of two sections 
of each class succeed together, the nearer degree in each section 
excludes the more remote in that section. 


Illustrations 


1. A Shia Mahomedan dies leaving a brother’s daughter and 
a full paternal uncle. The brother’s daughter is an heir of the 
second class and therefore she will succeed in preference to the full 
paternal uncle, who belongs to the third class of heirs. 


2. AShia Mahomedan died leaving a full paternal uncle’s 
son and a mother’s father. ‘The mother’s father is the heir of second 
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class and full paternal uncle’s son belongs to the third class of heirs. 
herefore in this case, the mother’s father will succeed to the estate 
of the deceased in preference to the full paternal uncle’s son, 


Q 26 Beers / ° ° 
9. A Shia Mahomedan dies leaving father, mother, daughter, 


son's son, a brother and a paternal uncle. The brother belongs to 
the second class and paternal uncle belongs to the third class. 
Therefore these will not succeed, because the heirs father, mother, 
daughter and son’s son belong to the first class of heirs. The father 
and mother belong to the first section of Class I and they are both 
equal in degree. The daughter and son’s son belong to second 
section and the daughter will exclude the son’s son, because she is 
nearer in degree than him. Therefore the estate of the deceased will 
be inherited by the father, mother and the daughter. 


4. A Shia Mahomedan dies leaving a daughter’s son, a 
father’s mother and a full brother. The father’s mother and full 
brother belong to the second class, while the daughter’s son belong 
to the first class. Therefore the whole estate of the deceased will be 


inherited by the daughter’s son, as he will exclude full brother of 
the deceased. 


Ld 


The parents do not exclue children, but inherit with them. In 
the absence of chidren, parents inherit with grand children. Simi- 
larly brothers and sisters do not exclude grandparents, but inherit 
with them. In case, the brothers and sisters are not alive, then the 
grandparents will succed with the children of brothers and sisters. 
The paternal uncles and aunts do not exclude maternal uncles, but 
inherit with them. 


Table of heirs 


The heirs are divided into two classes by Shia law, namely 
sharers and residuaries. The separate class of Distant Kindred 
recognised under the Hanafi law, is not recognised by the Shia 
law. 


Sharers 


There are nine sharers, which are given below in the table. 
The descendants how low soever of sharers are also sharers. The 
descendants of daughter, uterine brother, uterine sister and full 
sister and consanguine sister are sharers, however the descendants 
of husband, wife, father or mother are not descendants at all, if 
they can be called so. 


| THE SHIA LAW OF INHERITANCE 217 


Table of sharers 


OE IER ag a 2S OA, Ge INS aaah tate 


Normal share Conditions under Share as 
Shares Of one Oftwo or which the share is varied by 
more collec- inherited special 
tively | circumstances 


1. Husband 1/4 .... When there is a lineal 1/2, when no 
descendant. such descen- 
dant. 

2. Wife 1/8 1/8 When there is a lineal 1/4 when no 

3 descendant, such descen- 
dant. 

3. Father 1/6 ore When there is a lineal If there be no 

descendant. lineal descen- 
dant the father 
inherits as a 
residuary. 

4. Mother 1/6 cs (a) When there is a 1/3 in’ other 

lineal descendant; __—cases. 
or 
(6) when there are two 
or more full or con- 
sanguine brothers, or 
one such brother and 
two such sisters, or 
four such sitsters 
with the father. 

5. Daughter™ 1/2)" 2/3 When no son With the son, 
she takes as a 
residuary. 

6. Uterine When no parent, 

brother or 1/6 1/3 or lineal decendant. 
7. Sister 

8. Full te 2/3 When no parent, The full sister 
sister, or lineal descen- take as a resi- 
dant, or full duary, with 
brother or father’s the full brother 
father. and also with 
the father’s 

father, 

9, Consanguine When no parent, ‘Lhe: > sconsan- 

sister. 2 | 2/3 or lineal descen- guine _ sister 


dant, or full brother takes as a resi- 
or sisters or consan- duary with the 
guine brother or consanguine 
father’s father. brother and 
also with the 
father’s father. 


eR a eam 


1. MulJa, 
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General Rules 


1. If a Mahomedan dies leaving only one heir, then the 
whole estate would go to that heir except a wife. A wife is not 
entitled to the surplus by return, even if there be no other heir. 
If the wife is the sole heir, then she will take one-fourth share and 
residue will escheat to the Government. But Ameer Ali is of the 
opinion that there is no machinery now to take charge of the 
Imam’s share, therefore the surplus should pass to the wife. The 
opinion of Ameer Ali has been approved by the Oudh Chief Court 
in Abdul Hamid Khan Vs. Peare Mirzal. 


2. Ifa Mahomedan dies leaving two or more heirs, then the 
share in the estate is assigned to the husband or wife in the first 
instance. After that, it is ascertained which of the surviving relations 
are entitled to succeed to him and this is ascertained faom the table 
of heirs given. The estate after giving the share of the 
husband or wife is divided among the other claimants, according to 
the rules of distribution applicable to the class to which they belong. 
The husband and wife are always entitled to succeed with the 
other heirs. The shares of husband or wife are 1/4 and 1/8, if there 
is a lineal descendant, and if there is no lineal descendant, then the 
shares will be 1/2 and 1/4 respectively. 


3. The following determinations are ascertained by the princi- 
ple of representation : 


(¢) what persons are entitled to inherit from the deceased. 
(72) The quantum of the share of any given person. 


For the determination of heirs, if the rule of exclusion applies, 
that is the nearer in degree excludes the more remote, then both 
Shia and Sunni do not recognise the principle of representation as 
qualifying the rule of exclusion. For example ifa Mahomedan dies 
leaving a son C, and a grandson by a pre-deceased son, then the 
grandson will be excluded from inheritance by their uncle. The 
grandson will not take in his father’s property, though he would 
be an heir, if his father would have been alive. 


The principle of representation is applied, in case a Maho- 
medan dies leaving three grandsons by two sons, and both his sons 
predeceases him. Then according to Shia law, the sons of one son 
will get 1/2 and the son of other son will get 1/2. But under Sunni 
law, the grandson’s share are not calculated by the rule of repre- 
sentation and under it, each grandson will take the same share, 
because the division of shares among grandson’s would be per capita 
and not per stripes. 

4. The principle of representation as recognised by Shia law 
is that if the descendants of a deceased son, if they are heirs, take the 
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portion which he if living would have taken and in that sense repre- 
sent the son. Similarly, the children of deceased daughter will 
represent the daughter, if they are heirs, they take the portion, 
which the daughter if living would have taken. The principle of 


representation is also applicable to the descendants of a deceased 
brother, sister or aunt in the same way. 


5. The principle of representation is also applicable to the 


great-grand parents, who take the portion which the grandparents 
if living would have taken. 


The descendants in each of the three classes of heirs by con- 
sanguinity succeeds per stripes, and not per capita. 


A Shia Mahomedan died leaving two grandsons $3 and 54 by 


a predeceased son $1 and grandson 55 by a predeceased son 582, as 
shown in the following table. 


Propositus 

| | 

| S1 52 

| | 

93 94 55 

The estate of the propositus will be divided into two parts, 
among the two sons Sl and S2, and each son will take 1/2. The 
share of S1 will descend to his two sons $3 and $4 each taking 1/4. 
The share of 82 will descend to his only son $3. This succession is 
according to Shia law according to which the adescendants succeeds 
in per stripes, therefore S1’s two sons represent $1 and stand in his 
place, and 82’s son represent S2 and stands in his place. But under 
the Sunni law, as the heirs $3, S4 and S5 will take per capita, so 


they will inherit 1/3 each, without reference to the shares which 
their respective fathers, if living would have taken. 


Rule of Succession among descendants 


The descendants of a person, if living, would have taken as 
sharer, succeed as sharers. Similarly the descendants of a person, 
who if living would have taken as a residuary, the descendants will 
succeeed as Residuary. A Shia Mahomedan dies leaving a full 


brother’s daughter and a _ uterine sister’s son as shown in the follow- 
ing diagram : 


Propositus 
| 


F . brother Uterine Sister. 


Daughter Son 
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The uterine sister, had he servived, would have taken as 
sharer 1/6 share. The remaining share 5/6, would have been taken 
by the full brother as residuary. The son of uterine’s sister will 
succeed to the share of his mother i.e. 1/6. The daughter of full 
brother will succeed as a Residuary and she will represent his father 
and succeed to 5/6th share. Under the Sunni law, the position 
would be different’ as they are distant kindred of the third class. 


Distribution of property among Heirs of the first class 


The husband or the wife are entitled to inherit alongwith the 
heirs of the first class. The heirs of the first class are parents, child- 
ren, grandchildren, and remoter lineal descendants of the deceased. 
The estate of the deceased is first assigned to the husband or wife 
according to his or her share, After giving the share of husband or 
wife the shares of Sharers are assigned according to their shares. 
After that, if there is any residue, the same is assigned among the 
residuaries. If there be no Residuary, and the total sum of the 
shares is less than unity, then the principle of Return (radd) is 
applied to make it a unit. 


Illustrations! 
(a) Husband 1/2 (as sharer) 
Mother 1/3 (as sharer) 
Father 1/6 (as residuary) 


Note: Under the Sunnilaw, the mother takes 1/31/2= 
1/6, and the father 1/3 as a residuary. 


(b) Wife 1/4 (as sharer) 
Mother 1/3 (as sharer) 
Father 5/12 (as residuary) 


Note : Under the Sunni law, the mother takes 1/3 x 3/4= 
1/4 and the father 1/2 as a residuary. 


(c) Father 1/6 (as sharer) 
‘Mother 1/6 (as sharer) 
Son 2/3 (as residuary) 


Note: Ifinstead of a son, there was a son’s daughter, she 
would have taken 2/3 as representing her father. 


(d) Father 1/6 (as sharer,. because awl 
are daughters 
Mother 1/6 (as sharers) 
2 daughters 2/3 (as sharers) 


1. Mulla. 
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Note: The shares would be the same if we substitute 
daughters, sons or daughters’s daughters for daughters. 


(ce) A Shia dies leaving a grandson GDI and a granddaughter 
GDI by a predeceased son A, a granddaughter GD2 by another pre- 
deceased son B, a grandson GS2, and a granddaughter GD3 by a 
predeceased daughter X, and a grandson GS3 by another predeceas- 
ed daughter XX Y, as shown in the following diagram. 


Deceased 


| | | 
A(2/6) ——_B(2/6) (6) _ 
| | 


| | | | | | 
SG1(2/9) GD1(1/9) GD2(2/6) GS2(1/9) GD3(1/18) GS3(/6) 


Here the two daughters X and Y, if leaving, would have 
taken as residuaries with the two sons A and B according to the 
rule of the double share to the male, so that A and B would each 
have taken 1/6 and X and Y would each have taken 1/6. 


A’s share 2/6 will pass to his son and daughter according to 
the rule of the double share to the male, so that GS! will take 2/3 x 
2/6=2/9 and GD1 will take 1/3 x2/6=1/9. 


B’s share 2/6 will pass to his daughter GD2. 


X’s share 1/6 will be divided between her son and her 
daughter according to the rule of the double share to the male, so 
that G§2 will take 2/3 X1/6=1/9, and GD3 will take 1/3X1/6= 
E18, 


Y’s share 1/6 will pass to her son GS3. | 
The sharers will thus be 2/9-+-1/9-+-2/6+-1/9+1/18+1/6=1. 


According to the Hanafi law, GSl, GDI! and GD2 are Resi- 
duaries and they exclude GS2, GD3 and GS3 who are distant kindr- 
ed. GSI will take 1/2, and GD! and GD2 will each take 1/4. 


If in the case put above, the deceased left also a wife, the 
wife will first take her share 1/8, and the remaining 7/8 will be 
divided among six grandchildren in the same proportions. 


Distribution among Heirs of the Second Class 


If there be no heir living of the first class, then the estate of 
the deceased will devolve upon the heirs of the second class. ‘The 
second class of heirs comprises grandparents how high soever and 
brothers and sisters and their descendants how low soever. 

In the absence of brothers or sisters, or their descendants, the 
estate will be distributed among the grandparents. If the grand- 
parents of the deceased are living, then the paternal grandparents 
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will take two third share and the share will be divided among 
them according to the rule of the double share to the male. The 
maternal grandparents will take one-third share and it will be 
divided equally between them. 


If there is only one grandparent on the paternal side, then 
he or she will succeed 2/3. Inthe same way, if there is only one 
grandparent on the maternal side, then he or she will succeed 1/3. 


If the grandparents of the deceased are not surviving, then 
the estate will devolve upon remoter ancestors of the deceased. 


Illustration 
1. Father’s father 4/9 (2/3 x 2/3) 
Father’s mother 2/9 (1/3 x 2/3) 
2. Father’s father 2/3 
Mother’s father 1/6 
Mother’s mother 1/6 
3.  Father’s father 1/3 
Father’s mother 1/3 
Mother’s mother 1/6 (1/3 X 1/2) 
Mother’s Father 1/6 (1/3 X1/2) 
4. Father’s father 2/3 
Mother’s father 1/3 
5. Father’s mother ais 
Mother’s father 1/3 


Succession to Brothers and Sisters without any ancestor 


If the propositus dies leaving no ancestors, but brothers and 
sisters, then the estate will be distributed among them, excluding 
the share of the husband or wife, if alive. The estate will be dis- 
tributed among the brothers and sisters accordiny to Hanafi law, 
which are as follows : 

1. Consanguine brothers and sisters are excluded by full blood 
brothers and sisters, | 

9.. Uterine brothers and _ sisters inherit with the brothers or 
sisters full or consanguine. 


8. The full brothers and consanguine brothers take as Resi- 


duaries. | 
4. If there is a full brothers, then the full sister will take asa 
residuary, otherwise she will take as a sharer. 


Illustration 


1. Husband 1/2 (as sharer) 
Consanguine sister 1/2 (as sharer) 
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2. Wife 1/4 (as sharer) 
Consanguine brother 3/4 (as residuary) 

3. Husband 1/2 (as sharer) 
Consanguine brother 13 (as residuary) 
Full sister 1/3 (as sharer) 

4. Wife 1/4 (as sharer) 
Ut. brother 1/6 (as sharer) 
Cons. brother 7/12 (as residuary) 


Descendants of brothers and sisters 


If a Mahomedan dies leaving no ancestors, and no brothers 
and sisters but children of brothers and sisters, then the estate will 
devolve upon the children of brothers and sisters as per following 
rules : 


1. The children of Full or consanguine brothers will take the 
share which their father, if living would have taken as a Residuary. 
The share will be divided among the children according to the rule 
- of the double share to male. 


2. The children of full or consanguine sister will take the 
share which their mother, if alive, would have taken either asa 
share or a Residuary, and the share will be divided among them 
according to the rule of the double share to the male, 


3. The children of uterine brother and sister will take the 
portion which their father or mother, if living, would have taken 
as asharer. ‘The share will be divided among the children equally. 


4. In the absence of children of brothers and sisters, the 
estate will be taken by the grandchildren of brothers and sisters 
according to the principle of representation. The grandchildren 
of full or consanguine brothers and sister will take share which 
their respective father or mother, if alive, would have taken and 
divide it among them according to the principle of the double share 
to the male. The shares of the grandchildren of uterine brothers 
and sisters will be divided equally without any difference of sex. 


Grandparents and remoter ancestors with brothers and 
sisters or their descendants 


If a deceased left grandparents, and also brothers, or sister, 
then his estate will devolve among the grandparents and brothers 
and sisters as follows : 


1. A paternal grandfather and a paternal grandmother 
counts as a full or consanguine brother or sister respectively. 


2. A maternal grandfather and maternal grandmother counts 
as a uterine brother and sister respectively. 
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Distribution among Heirs of the Third Class 


In the absence of heirs of first or second class, the property of 
the deceased devolves upon the heirs of the third class in the order 
given below : 


1. Paternal and maternal uncles and aunts. 


2. Descendants of paternal and maternal uncles and aunts 
how high soever. 


3, Parent’s paternal and maternal uncles and aunts. 


4. Descendants of parent’s paternal and maternal uncles and 
aunts. 


5. Paternal and maternal uncles and aunts of the grandpa- 
rents, 


6. ‘The descendants of paternal and maternal uncles and 
aunts of the grandparents, 


7. Remoter uncles aunts and their descendants in like order. 


Uncles and aunts 


The estate of the deceased is distributed among the uncles and 
aunts as follows : 


1. The 2/3rd share of the property is assisgned to the paternal 
uncles and aunts and !/3rd share to the maternal uncles and 
aunts. 

2. After it, the shares assisgned to the paternal side is divid- 
ed as follows: 3 


(a) If there be two or more uterine paternal uncles and 
aunts, they will be assigned 1/3 share, which will be divided among 
them. 

(b) if there be only one. uterine paternal uncle or aunt, then 
he will get |/6 share. 


The residue will be divided among full paternal uncles and 
aunts according to the rule of double share to the male. If pater- 
nal uncles and aunts are not a live. then the property will be divid- 
ed among consanguine paternal uncles and aunts. 


3. ‘The share assigned to the maternal uncles and aunts, will 
be divided as under : 

(a) If there are two or more uterine maternal uncles and aunts 
they will get 1/3 share, and the share will be equally divided among 
them. | | 

(b) If there is one uterine maternal uncle or aunt, then he or 
she will get 1/6 share. 


The residue will be divided among full paternal uncles and 
aunts according to the rule of double share to the male. If paternal 
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property will be divided among the consanguine maternal uncles 
and aunts. . 


4, Ifno maternal aunt or uncle is alive, then the whole share 
will be taken by paternal uncle or aunts, and in the same way, if 
there be no paternal uncle or aunt, then the whole will be taken by 
the maternal side. 


Descendants of uncles and aunts 


If the uncles or aunts of an kind are not alive, then the cnildren 
of uncles and aunts will succeed to the portion of their respective 
parents according to the rule of representation. The children of 
paternal uncle or aunt will get the property by dividing their 
parent’s share among them according tothe rule of the double 
share to the rule. 


The Doctrine of ‘Increase’ and the ‘Return’ 


Doctrine of Return: If there is a residue left after satisfy- 
ing claims of Sharers, but there are no Residuaries in the class to 
which the shares belong, the residue reverts to the sharers in the 
proportion of their respective shares, subject to the following excep- 
tions :— 

1. The husband and the wife are not entitled to the return 
if there is any other heir. Ifthe deceased had left a husband as 
her only heir, then the residue will goto him. But if the husband 
left a wife, as his only heir, the older view was that the wife will 
take only 1/4 share, and 3/4 share will escheat to the Government. 
But Ameer Ali is of the opinion that the widow is entitled to take 
byreturn. ‘This opinion has been confirmed by the Oudh Court in 
Abdul Hamid Khan Vs, Peare Mirza (1935) 10 Luck. 550. 


2. Ifthe deceased left a mother, a father and one daughter 
and the following 


(2) two or more full or consanguine brothers, or 
(i7) one such brother and two such sisters, or 
(iii) four such sisters. 


then the brothers and sisters prevent the mother from _parti- 
cipating in the Return and the surplus reverts to the father and 
the daughter in the proportion of their respective saares. (Mulla) 


3. Wilson while referring the application of the doctrine of 
‘return’ has said ‘whereas by Hanafi law the principle of return only 
applies where there is a surplus remaining after setting apart the 
fracsions regularly belonging to all the unexcluded shares, and there 
are no residuaries, it applies by Shia law in favour of sharers belon- 
ging to the first class of successors by consanguinity, not withstand- 
ing the existence of residuaries of the second or third class; and in 
favaur of sharers belonging to the second class notwithstanding the 
existence of residuaries of the third class. 
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If there are uterine sisters and brothers and also full sisters, 
then the residue will go to the full sisters, and the uterine brothers 
and sisters will not be entitled to participate in the Return. How- 
ever Consanguine sisters and uterine brothers and sisters divide the 
Return in proportion to their shares. 


Illustrations 
(a) Mother 1/6 increased to 1/5 
Father 1/6 i 1/5 
Daughter liz = 3/5 
5/6 ] 
(6) Mother 1/6 increased to 1/4 
~ Daughter | ] /2 a 3/4 
_ Brother Excluded 
2/3 ] 
(c) Wife 1/8 5/40 
Father 7 1/8 Increased to 7/40 
Mother 1/6 ‘s 7/40 
Daughter | 1/2 « 21/40 
11/12 1 
(d) Mother 1/6 4/24 
Father 1/7 Increased to 5/24 
Daughter 1/2 5 15/24 
2 full brothers Excluded. 
34/42 | 1 
(e) Uterine sister 1/6 | 1/6 
Full sister 1/2+1/3 (by return)=5/6 
2/3 ] 
(f) Uterine brother 1/6 
Uterine sister 1/6 
Full sister 1/2+1/6=2/3 
(g) Mother 1/6 increased to 1/4 
Daughter 1/2 ; 3/4 
2/3 l 


Doctrine of Increase 


If the total share of sharers exceeds the heritable property, the 
share of the sharers is not proportionally reduced, but it is deduced 
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nvariably from the share of the daughters or full or consanguine 
sisters. The doctrine of increase under Hanafi law, is not recognis- 
ed in the Shia law. 


Illustrations 


1. A Mahomedan dies leaving husband, and two full sisters. 
‘The shares of these heirs will be as under : 

Husband 1/2 

2 Sisters 2/3 reduced to 3/6 (backing taking 1/4) 


_ 2. A Mahomedan dies leaving husband, one uterine sister 
-and a full sister. The shares of the heirs will be as under :— 


Husband 1/2 
Uterine sister wi iD 
Full sister 1/2 reduced to 1/3 


“Miscelleneous provisions regarding succession 


1. Escheat. If there be no heir of any class, then the estate 
of the deceased will escheat to the Government. 


2. Childless Widow. The childless widow of a deceased 
‘Mahomedan is entitled to get one-fo: rth share in the value of trees 
and buildings standing thereon as well asin his movable property 
included debts due to him. However she is not entitled to inherit 
immovable property from the estate of his deceased husband, 


3, Eldest Son. If the Mahomedan has left wearing appa- 
srel, Koran, Sword and Ring, then the eldest son, if he is of sound 
mind, is entitled to get them, exclusively. 


4. Wligitimate Child. Under the Shia law, the illigimate 
-child is not even entitled to inherit from her mother or her relatives. 
He is also not entitled to inherit from his father or his relatives. 
“Under the Sunni law, an illigimate child is entitled to inherit from 
the property of her or his mother or her relatives. . 


‘Difference between Shia and Sunni law of inheritance 


Noel J. Coulson in his book conflicts and Tensionsin Islamic 
Jurisprudence has summarised the difference between Shia and 
Sunni law of inheritance as under : 


In the contemplation of Sunnis, where the Koran did not ex- 
‘pressly reject a customary rule, it tacitly satisfied it. The result of 
this approach was that the Sunni Law of succession gave pride of 
place to the tribal heirs of the deceased. The woman to whom the 
‘Quran gave rights of inheritance for the first time are entitled, in 
apprupriate circumstances, to the fractional portion of the estate 
which the Quran allots to them. But where a male agnate relative 
-of the deceased survives, this will be the limit of their entitlement, 
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The male agnate, however distant a relative he might be, will step: 
in and claim the residue of the estate; for the fernale, how ever 
close a relative she might be, she does not have the status to exclude: 
him from succession. Hence, if a Sunni Muslim dies intestate, 
survived by a daughter and a distant male agnatic cousin, the 
daughter will be restricted toa portion of one half of her father’s. 
estate, and the cousin, will inherit the remaining one-half as_residu- 
ary heir. 


For the Shia, however the Quranic legislation was for from. 
being merely a series of piecemeal reforms. ‘Shey maintained that: 
the Quran laid down the basic elements of an entirely novel legal 
system, including a system of succession. If obliterated completely 
the pre-existing customary law. Any rule of the customary law 
which was not expressly ratified by the Quran nowhere expressly 
ratifies the pre-eminent claims of the male agnates, as such to 
inheritance, they have no privileged position in the Shia scheme of 
succession. One of the Shia leaders is supposed to have expressed 
this principle in no uncertain terms. ‘As for the male agnates,’ he- 
declared, ‘dust. in their teeth’. On this basis shia law marshals all 
relatives, male and female, agnate and otherwise, into a_ single 
comprehensive scheme of priorities based exclusively upon the near- 
ness of their relationship with the deceased. Within this scheme: 
any descendant of the deceased, male or female, has absolute prio-- 
rity over any collateral ; so that the daughter of a deceased Shia. 
Muslim will totally exclude his brother, and a fortioris, any more- 
distant male agnate such as a cousin, from succession and will inhe-. 
rit the whole of her father’s estate’. 


The difference between Shia and Sunni law of inheritance is 
as under : 


| 1. The Sunni law recognises heirs of three categories i.e. 
Sharers, Ressduaries and distant Kindred, while the Shia law recog- 
nise only two categories of heirs. There is no separate class of heirs. 
corresponding to the distant Kindred of the Sunni law, in Shia: 
law. 


2. Under the Sunni law, distant kindred inherit in case when 
sharers and residuaries are not alive, but under the Shia law, they 
inherit with them. 


3, The sunni law does not recognise the doctrine of primo- 
geniture. While under the Shia law the eldest son is entitled to. 
take his deceased’s father sword, ring, wearing apparel and Koran 
exclusively. 


4. Under the Sunni law, there are twelve sharers, while un- 
der the Shia law, there are only nine sharers. 


5, The sunni law prefer agnates to cognates, while the Shia 
law prefer the nearest Kinsman, whether he be an agnate or cog- 
nate. 
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6. The doctrine of representation is not recognised in Sunni 
law, while the doctrine of representation is the basis.of the system 
of Shia law of inheritance. 


7. The principle ‘nearer in degree exclude the more remote’ 
is applied by Sunni law to the agnatic heirs only, but it is applied 
‘to all cases without distinction of sex under the Shia law. 


8. There is no difference between real and personal proper- 
ties under the Sunni law, while in Shia law, it is recognised to a 
certain extent, as the childless widow is not entitled to inherit im- 
movable property of her deceased husband. 


9. The doctrine cf increase is applied to all the shares alike 
‘while the doctrine is applicable to the daughter and _ sister 
only. 


10. Under the Sutin law, the husband or wife may take by 
return, while the husband is entitled to take by return only. 


11. An illigitimate child does not inherit from his or her 
‘father and his relatives, but succeeds from his or her mother and 
her relativers Under the Shia law an illigimate child does not in-. 
herit from the mother or father or their relatives. 


Difference between the Mahomedan and Hindu Laws of 
inheritance 


The difference between the law of inheritance and Succession 
in Hindu end Mahomedan law are as under : 


1. Hindu law recognises ancestral and self acquired property 
dor the purposes of inheritance, while there is no difference between 
ancestral and self acquired property under the Mahomedan law. 


2. The doctrine of survivorship is not recognised by the 
Mahomedan law, which governs the coparacenery governed by the 
‘Mitakshara law. 


3. Under the Hindu law, the coparaceners get aright in the 
property by birth. There is no such right from birth in the Maho- 
medan law. 


4. The right of representation isnot recognised by Hanafi 
law, while it is recognised by Hindu law for sons, grandsons and 
-great-grandsons. 


5. The Mahomedan female has a right to inherit property 
absolutely and she has full powers of disposal over it. But under 
‘the Old Hindu Law, the female got a life estate, however the law 
has been modified by Seciion 14 of the Hindu Succession Act, 1956: 
and a Hindu female has an absolute right over the property inherit- 


ed by her. 


6. ‘The rule of a male getting double the share of a female is 
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not recognised by Hindu law, while this principle is recognised by 
Mahomedan law. 


7. The unchastity of the wife is a disqualification to inherit 
the property under the Hindu law, while this is not a groud of excl- 
usion from inheritance in Mahomedan law, 


| 8. Under the Shia law, a female does not inherit from her 
illigitimate child while under the Hinnu law, she inherit from illigi- 
mate children. 


9, Under the Mahomedan law females inherit alongwith the 
males, while under the old Hindu law, males generally excludes 
females. But under the Hindu Succcssion Act, the male do not 
exclude females. 


10. A Mahomedan has the power to dispose of his property 
by will or gift upto one third, and the will or gift in excess of this 
proportion is void, unless consented to by the heirs of the deceased, — 
after the death of the wasi. But under the Hindu law, a person can 
dispose of his whole self acquired property that any restriction, but 
he cannot dispose of ancestral property. 


APPENDIX I 


THE DISSOLUTION OF MUSLIM MARRIAGES AGT, 1939 
ACT VIII OF 1939 
(PASSED BY THE INDIAN LEGISLATURE) 


Received the assent of the Governor General on the 17th 
March, 1939 


An Act to consolidate and clarify the provision of Muslim 
law relating to suits for disolution of marriage by women married 
under Muslim law and to remove doubts as to the effect of the 
renunciation of Islam by a married Muslim woman on her marriage 
tie. 

WHEREAS it is expedient to consolidate and clarify the 
provisions of Muslim law relating to suits for dissolution of marriage 
by women married under Muslim law and to remove doubts as 
to the effect of the renunciation of Islam by a Muslim woman on 
her marriage tie. It is nearby enacted as follows: 


Short title and extent I (1) This Act may be called THE 
DISSOLUTION OF MUSLIM 
MARRIAGE AQT, 1939. 


(2) It extends to the whole of India except part B states. 


2. A woman married under Muslim law 
Grounds for decree for shall be entitled to obtain a degree 
dissolution of marriage. for the dissolution of her marriage on 
any one or more of the following 

grounds namely : — 


(¢) that whereabouts of the husband have not been known 
for a period of four years : 


(70) that the husband has neglected or has failed to provide 
for her maintenance for a period of two years ; 


(70@) that the husband has been sentenced to imprisonment 
for a period of seven years or upwards ; 


(iv) that the husband has failed to perform, without reason- 
able cause his marital obligations for a period of three years ; 


(v) that the husband was impotent at the time of the mar- 
riage and continues to be so ; 
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(vi) that the husband has been insane for a period of two 
‘years or is suffering from leprosy or a virulent veneral disease ; 


(vit) that she, having been given in marriage by her father 
or other guardian before she attained the age of fifteen years, repu- 
-diated the marriage before attaining the age of eighteen years ; 


Provided that the marriage has not been consummated ; 
(viii) that the husband treats her with cruelty that is to say > 


(a) habitually assaults her or makes her life miserable by 
-cruelty of conduct even if such conduct does not amount to physical 
ill-treatment, or 


(5) associates with women of evil repute or leads an infamous 
‘life, or 


(c) attempts to force her to lead an immoral life ; or 


(d) disposes of her property or prevents her exercising her 
legal rights over it, or 


| (ec) if he has more wives than one, does not treat her equit- 
-ably in accordance with the injunctions of the Quran ; 


(iz) on any other ground which is recognised as valid for 
tthe dissolution of marriages under Muslim law ; 


Provided that — 


(a) no decree shall be passed on ground (iti) until the sen- 
vtence has become final ; 


(b) a decree on ground (i) shall not take effect for a period 
of six months from the date of such decree, and if the husband 
appears either in person or through an authorised agent within 
that period and satisfies the Court that he is prepared to perform 
‘his conjugal duties the Court shall set aside the said decree ; and 


(c) before passing a decree on ground (v) the Court shall on 
application by the husband, make an order requiring the husband 
‘to satisfy the Court within a period of one year from the date of 
such order that he has ceased to be impotent, and if the husband 
so satisfies the Court within such period, no decree shall be passe 
on the said ground. | 


Notice to be served on heirs 3. In a suit to which clause (2) of 
of the husband when the Section 2 applies — 

husband’s whereabouts are 

not known, 


(a) the names and addresses of the persons who would have 
‘been the heirs of the husband under Muslim law if he had died on 
the date of the filling of the plaint shall be stated in the plaint. 
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(b) notice of the suit shall be served on such persons, and 


(c) such persons shall have the right to be heard in the suit ; 


: Provided that paternal uncle and brother of the husband, 
if any, shall be cited as party’ even if he or they are not heirs. 


Effect of conversion 4. The renuciation of Islam by a married. 

to other faith. muslim woman or her conversion to a 
faith other than Islam shall not by it- 
self operate to dissolve the marriage. 


Provided | that after such renunciation, or conversion, the 
woman shall be entitled to obtain a decree for the dissolution of her 
marriage on any of the grounds mentioned in Section 2 : 


Provided further that the provisions of this section shall not. 
apply toa woman converted to Islam from some other faith who 
re-embraces her former faith. 


Rights of dower not 5. Nothing contained in this Act shall 

to be affected. affect any right which married woman 
may have under Muslim law to her 
dower or any part thereof on the disso-- 
lution of her marriage. 


Repeal of Section 5 of 6. Section 5 of the Muslim Personal law 
Act XXVI of 1937 (Shariat) Application Act, 1937 is. 
hereby repealed. 


THE MUSSALMAN WAKF VALIDATING ACT, 1913 
ACT VI of 1913 


An Act to declare the rights of Mussalmans to make settle-- 
ments of property by way of “‘wakf”’ in favour of their families,. 
children and descendants. 


Whereas doubts have arisen regarding the validity of wakfs. 
created by persons professing the Mussalman faith in favour 
of themselves, their families,children and descendants and _ ulti- 
mately for the benefit of the poor or for other religious, pious or 
charitable purposes; whereas it is expedient to remove such 
doubts : It is hereby enacted as follows : 


Short title and extent I. (1) This Act may be called the Mussal--. 
man Wakf Validating Act, 1913. 


(2) It extends to the whole of India except 
part B states. 


Definitions 2. In this Act unless there is anything, 
repugnant in the subject or context, 
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(2) 


Power of Mussalmans 3. 
to create certain 
wakfs. 


(0) 


Provided that the 


(1) ‘‘Wakf’? means the permanent dedi- 
cation by a person professing the Mussal-- 
man faith of any property for aay purpose 
recognized by the Mussalman law as reli- 
gious, pious or charitable. 


‘“‘Fanafi Mussalman”’ nieans of follower 
of the Mussalman faith who confornis to. 
the tenents and doctrines of the Hanafi 
school of Mussalman law. 


It shall be lawful or any person profes- 
sing the Mussalman faith to create a wakf 
which in all other respects is in accor- 
dance with the provisions of Mussalman 
law, for the following among other pur-- 
poses: 


for the maintenance and support wholly 
or partly of his family, children or des-- 
cendants, and 


where the person creating a wakf 1s a. 
Hanafi Mussalman, also for his own. 
maintenance and support during his life 
time or for the payment of his debts out 


of the rents and profits of the property 
dedicated. 


ultimate benefit is in such cases expressly’ 


or impliedly reserved for the poor or for any other purpose reco-. 
gnized by the Mussalman law as a religious, pious or charitable 
purpose of a permanent character. 


Wakfs not to be 4, 
invalid by rea- 

son of remoteness 

of benefit to poor 

etc. 


Saving of local and 5. 
sectarian custom 


No such wakf shall be deemed to be in- 
valid merely because the benefit reserved. 
therein for the poor or other religious,. 
pious or charitable purpose of a perma- 
nent nature is postponed until after the 
extinction of the family, children or des-- 
cendants of the person creating the wakf. 


Nothing in this Act shall affect any custom 
or usage whether local or prevalent among 
Mussalmans of any particular class or 
sect. 


APPENDIX II 


THE MUSLIM FAMILY LAW ORDINANCE, 1961 
(2nd March, 1961) 
PAKISTAN 
ACT NO VIII of 1961 


An ordinance to give effect to certain recommendations of 
the Commission on Marriage and Family laws. 


_ WHEREAS it is expedient to give effect to certain recommen- 
dations of the Commission on Marriage and Family laws ; 


Now, THEREFORE, in pursuance of the proclamation of the 
seventh days of October, !958, and in exercise of all powers enabl- 
ing him in that behalf, the president is pleased to make and promu- 
Igate the following ordinance : 


Short title, extent, 1. (I) This Ordiance may be called 
application and com- the Muslim Family Laws ordinance, 
mencement. 1961. 


(2) It extends to the whole of Pakistan, and applies to all 
‘Muslim citizens of Pakistan, wherever they may be. 


(3) It shall come into force on 15th day of July, 1961. 


Definitions 2. In this Ordiance, unless there is any- 
thing repugnant in the subject or con- 
LOX 


(a) ‘Arbitration Council’ means a_ body constituting of the 
‘Chairman and a representative of each of the parties to a matter 
dealt with in this Ordinance : 


Provided that where any party fails to nominate a representa- 
tive within the prescribed time, the body formed without such 
representative shall be the Arbitration Council ; 


(b) “‘Chairman’’ means the Chairman of the ; Union Council 
OF a person appointed by the Central or a Provincial Government, 
or by an officer authorised in that behalf by any such Government, 
to discharge the functions of Chairman under this Ordinance ; 


Provided that where the Chairman of the Union Council is a 
‘Non-Muslim, or he himself wishes to make an application to the 
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Arbitration Council, the Council shall elect one of its Muslims. 
members as Chairman f_r the purposes of this Ordinance. 


(c) ‘Prescribed’ means prescribed by rules made under Sec- 
tion II; 


(d) ‘‘Union council’ means the Union Council or the ‘Town 
or Union Committee constituted under the Basic Democratic 
Order, 1959 (f.0. No. 18 of 1959), and having in the matter juris- 
diction as prescribed. 


(ec) “Ward” means a ward within a Union or Town as defined 
in the afore said Order. 


Ordinance to over ride 3. (1) The provisions of this 

other laws, etc. Ordinance shall have effect not- 
withstanding any law, custoin or 
usage, and the registration of 
Muslim Marriages shall take 
place only in accordance with 
those provisions. 


(2) For the removal of doubt, it is hereby declared that the 
‘provisions of the Arbitration Act, !940 (X of 1940), the Code of 
Civil Procedure, 1908, (Act V of 1908), and any other law regulat- 
ing the procedure of Courts shall not apply to any Arbitration 
Council. 


4. Inthe event of the death of 
any son or daughter of the propo- 
situs before the opening of succes- 

Succession, ' sion the children of such son or 
daughter, if any. living at the 
time the succession opens, shall 
per str pes receive a share equiva- 
Ient to the share which such son 
or daughter, as the case may be, 
would have received if alive. 


Registration of 5. (I) Every marriage solemnized: 

Marriages. under Muslim law shall be regis- 
tered in accordance with the pro- 
visions of this Ordinance. 


(2) For the purpose of registration of marriages under this 
Ordinance, the Union Council shall grant licences to one or more 
persons, to be called Nika Registrars, but in no case shall more 
than one Nikah Registrar be licenced for any one Ward. 


(3) Every marriage not solemnized by the Nikah Registrar 
shall, for the purpose of registration under this Ordinance, be 
reported to him by the person who has solemnized such marriage. 


(4) Whoever contravens the provisions of sub-section (3) 
shall be punishable with simple imprisonment for a term which may 
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-extend to three months, or with fine which may extend to one 
‘thousand rupees, or with both. 


, (5) The form of Nikahnama, the registers to be maintained 
‘by Nikah R ogistrars, the records to be preserved by Union Councils, 
the manner in which marriages shail be registered and copies of 
*nikah-nama shall be supplied to the parties, and the fees to be 
‘charged therefor, sha]l be such as may be prescribed. 


(6) Any person may, on payment of the prescribed fee, if 
any, inspect at the office of the Union Council the record preserved 
“under sub-section (5), or obtain a copy of any entry therein. 


6 (1) No man, during the subsistence of 
an existing marriage, shall, except with 

'Poly gamy the provions permission in writing of the 
Arbitration Council, contract other marri- 
age, nor shall any such marriage contract- 
ed without such permission be registered 
under this Ordinance. 


(2) An application for permission under sub-section (I) shall 
‘be submitted to the Chairman in the prescribed manner, together 
~with the prescribed fee and shall state the reasons for the proposed 
marriage, and whether the consent of the existing wife or wives has 
*peen obtained thereto. 


(3) On receipt of the application under sub-section (2), the 
"Chairman shall ask the applicant and his existing wife or wives 
-each to nominate a representative, and the Arbitration Council so 
constituted may, if satisfied that the proposed marriage is necessary 

and just, grant subject to such conditions, ifany, as may be deemed 


“fit, the permission applied for. 


(4) In deciding the application, the Arbitration Council shall 
‘recurd its reasons for the decision, and any party may,in the 
prescribed manner, within the prescribed pericd, and on payment 
-of the prescribed fee, prefer an application for revision, in the 
case of West Pakistan, to the collector, and in the case of East 
Pakistan, to the Sub-Divisional Officer concerned and his decision 
-shall be final and shall not be called in question in any court. 


(5) Any man may contract another marriage without the 
“permission of the Arbitration Council shall— 


(a) pay immediately the entire amount of the dower, whether 
‘prompt or deferred, due to the existing wife or wives, which 
‘amount, if not so paid, shall be recoverable as arrears of land 
“revenue ; and 


(6) on conviction upon complaint be punishable with simple 
imprisonment which may extend to one year, or with fine which 
‘may extend to five thousand rupees, or with both. 
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7 (1) Any man who wishes to divorce his 
wife shall, as soon as may be after the 

Talaq pronouncement of talaq in any form 
whatsoever, give the Chairman notice in 
writing of his having done so, and shall 
supply a copy thereof to the wite. 


(2) Whoever contravenes the provisions of sub-section (I) 
shall be punishable with simple imprisonment for a term which may 
extend to one year or with fine which may extend to five thousand 
rupees or with both. 


(3) Save as provided in sub-section (5), a talaq unless 
revoked earlier, expressly, or otherwise, shall not be effective until 
the expiration of ninety days on which notice under sub-section (1) 
is delivered to the chairman. 


(4) Within thirty days of the receipt of notice under sub- 
section (I), the Chairman shall constitute an Arbitration Council 
for the purpose of bringing about a reconciliation between the 
Parties, and the Arbitration Council shall take all steps necessary 
to bring about such reconciliation. 


_ (5) Ifthe wife be pregnant at the time oftalag is pronouns 
ced, talaq shall not be effective until the period mentioned in sub- 
section (3) or the pregnancy, whichever be later, ends. 


(6) Nothing shall debar a wife whose marriage has been 
terminated by talaq effective under this section from remarrying 
the same husband, without an intervening marriage with a third 
person, unless termination is for the third time so effective. 


, &. Where the right to divorce 

Dissolution of marriage has been duly delegated to the 

otherwise than by talaq. wife and she wishes to exercise 
that right, or where any of the 
parties to a marriage wishes to 
dissolve the marriage otherwise 
than by talaq, the provisions of 
section 7 shall, mutatis mutandis 
and so far as applicable, apply. 


Maintenance 9. (I) If any husband fails to 
maintain his wife, adequately, or 
where there are more wives than 
one, fails to maintain them 
equitably, the wife, or all or any 
of the wives, may in addition to 
seeking any other legal remedy 
available apply to the Chairman 
who shall constitute an Arbitra- 
tion Council to determine the 
matter, and the Arbitration 


240 MUSLIM LAW 


Council may issue a certificate 
specifying the amount which 
shall be paid as maintenance by 
the husband. 


(2) A husband or wife may, in the prescribed manner, within 
the prescribed period, and on payment of the prescribed fee, prefer 
an application for revision of the certificate, in the case of West 
Bengal to the Collector and, in the case of East Pakistan, to the Sub- 
Divisional Officer concerned and his decision shall be final and shall 


not be called in question in any court. 


(3) Any amount payable under sub-section (1) or (2) if not. 
paid in due time, shall be recoverable as arrears of land revenue. 


10. Where no details about the mode 
of payment of dower are specified in the 
nikah-nama, or the marriage contract, 
the entire amonnt of the dower shall be 
presumed to be payable on demand. 


Dower. 


11. (1) The provincial Government 
may make rules to carry into effect the 
purposes of this Ordinance. 

(2) In making rules under this section, 
the provincial Government may provide 
that a breach of any of the rules shall 
be punishable with simple imprisonment 
which may extend to one month, or 
with fine which may extend to two hun- 
dred rupees, or with both. 


Power to make 
rules. 


(3) Rules made under this section shall be published in the 
official Gazette, and shall thereupon have effect asif enacted in 


this Ordinance. 
12. Inthe Child Marriage Restraint 
Aet; 1529 (AEX of 1929) 


Amendmeut of Child (I) section 2, 
Marriage Restraint (a) in clause (a), for the word ‘fourteen’ 


Act, 1929 (XIX of the word ‘sixteen’ shall be substituted. 
1929) 
(b) in ctause (c), the word ‘and’ shall be 
omitted ; and 


(c) in clause (d), for the full stop, at the 
end of the comma shall be substituted, 
and therefore the following new clause 


(e) shall be added, namely — 


(e) ‘Union Council’ means the Union 
Council or the Town or Union Com- 
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mittee constituted under the Basic De- 
mocracies Order, 1959 (P.O. No. 18 of 
1959), within whose jurisdictiona child 
marriage is or is about to be solemnized; 


(2) Section 3 shall be omitted. 


(3) In section 4, for the words ‘twenty one’ the word 
‘eighteen’ shall be substituted. 


(4) In section 9, after the words ‘under this Act, the words ‘ex- 
cept on acomplaint made by the Union Council, or if there isa 
Union Council in the area, by such authority as the Provincial 
Government may in this behalf prescribe, and such cognizance shall 
in no case be taken’ shall be inserted ; and 


(5) Section II shall be omitted. 


| 13. Inthe Dissolution of Muslim 
Marriage Act, 1939 (VIII of 1939), 


in section 2 


Amendment of the Dis- (a) after clause (it), the following 
solution of Muslim new Clause (77a) shall be inserted, 
Marriages Act, 1939 namely :— 


(VIII of 1939) 
(sta) that the husband has taken an 


additional wife in contravention of 
. the provisions of the Muslim Fami- 
ly Law Ordinance, 1961 ; and 


(b) in clause (vit), for the word 
‘fifteen’ the word ‘sixteen’ shall be 
substituted. 


THE CHILD MARRIAGE RESTRAINT ACT, 1929 
(1st October, 1929) 
PAKISTAN 
Act No. XIX of 1929 
[An Act to restrain the solemnisation of child marriages. | 


WHEREAS it is expedient to restrain the solemnisation of 
child marriages: It is hereby enacted as follows :— 


Short title, extent and I (I) This Act may be called the 
commencement. Child Marriage Restraint Act, 1929. 


(2) It extends to the whole of Pakistan and applies to all citi- 
zens of Pakistan wherever they may be. 


} 
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(3) It shall come into force on the Ist day of April, 1930. 


2. In this Act, unless there is 
ae anything repugnant, in the subject 
Definitions or context. 


(a) ‘child’ means a person who, ifa male, is under eighteen 
years of age. and if a female, is under sixteen years of age ; 


(b) ‘child marriage’ means a marriage to which either of the 
parties is a child ; 


(c) ‘contracting party’ to a marriage means either of the par- 
ties whose marriage is or is about to be thereby solemnised ; 


(d) ‘minor’ means a person of either sex who is under cietiate 
years of age. 


(e) ‘Union Council’ means the Union Council or the Peen or 
Union Committee constituted under the Basic Democracies Order 
(PO No. 18 of 1959) within whose jurisdiction a child marriage is or 
is about to be solemnised. 


K Fe 


4. Whoever, being a male above 
eighteen years of age, contracts a 


Punishment for male _ child marriage shall be punishable 
adult above eighteen with simple imprisonment which 
years of age marrying may extend to one month,, or with. 
a child. fine which may extend to one > 

thousand rupees or with both. 
Punishment for sole- 5. Whoever performs, conducts or 
mnising a child mar- directs any child marriage shall 
riage, be punishable with simple imprison- 


ment which may extend to one 


month, or with fine which may © 


extend to one thousand rupees, or 
with both, unless he proves that 
he had reason to believe that the 
marriage was not a child marriage. 


6. (I) Where aminor contracts a 
child marriage, any person having 


Punishment for parent charge of the minor, whether as 
or guardian concerned parent or guardian, or in any other 
in a child marriage. capacity, lawful or unlawful, who 


does any act to promote the marri- . 


age or permits it to be solemnized, 
or negligently fails to prevent it 
from being solemnised, shall be 
punishable with simple imprison- 
ment which may extend to one 
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month, or with fine which may 
extend to one thousand rupees, or 
with both : 


Provided that no woman shall be punishable with imprisons 


(2) for the purpose of this section, it shall be presumed, unless 
-and until the contrary is proved, that where a minor has contracted 
a child marriage, the person having charge of such minor has negli- 
‘gently failed to prevent the marriage from being solemnised. 


Imprisonment not to be 
awarded for offences 
‘under Section 3 


Jurisdiction under this 
Act. 


Mode of taking cogni- 
-zance of offences. 


‘Preliminary inquiries 
into offences under 
*this Act 


7. Notwithstanding anything cons 
tained in Section 25 of the General- 
Clauses Act, 1897, or Section 64 cf 
the Pakistan Penal Code, a Court 
sentencing an offender under section 
3 shall not be competent to direct 
that in default of payment of fine 
imposed, he shall undergo any 
term of imprisonment. 


8. Notwithstanding anything cons 
tained in Section 190 of the Code 
of Criminal Procedure, 1898, no 
Court other than that ofa Magist- 
rate of the first class shall take 
cognizance of, or try, any offence 
under this Act. 


9. No court shall take cognizance of 

any offence under this Act. (except 
on a complaint made by the Union 
Council, or if there is no Union 
Council in the area, by such autho- 
rity as the Provincial Government 
may in this behalf prescribe, and 
such cognizance shall in no case 
be taken) after the expiry of one 
year from the date on which the 
offence is alleged to have been 
commited. 


10. The court taking cognizance of 
an offence under this Act, shall 
unless it dismisses the complaint 
under Section 203 of the code of 
Criminal Procedure, 1898, either it- 
self make an inquiry under Sec: 
tion 202 of that Code, or direct a 
Magistrate of the first class subor- 
dinate to make such inquiry. 
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i. ** 

12. (1) Notwithstanding anything. 
Power to issue injunction to the contrary contained in this. 
prohibiting marriage in Act, the Court may, if satisfied. 
contravention of this Act. from information laid before 1 


through a complaint or otherwise: 
that a child marriage in contraven- 
tion of this Act has been arranged. 
or is about to be solemnised, issue. 
an injunction against any of the 
persons mentioned in Sections 3, 4, 
5 and 6 of this Act prohibiting. 
such marriage. 


(2) No injunction under sub-section (I) shall be issued against. 
any person unless the Court has previously given notice to such per-.- 
son, and has afforded him an opportunity to show cause against the 

issue of the injunction. 


(3) The court may either on its own motion or on the applica- 
tion of any person aggrieved, rescind or alter, any order made- 
under sub-section (1). | 


(4) Where such an application is received, the Court shall. 
afford the applicant an early opportunity of appearing before it 
either in person or by pleader ; and if the Court rejects the applica-- 
tion wholly or in part, it shall record in writting its reasons for so 
doing. | 

(5) Wherever knowing that an injunction has been issued against. 
him under sub-section (I) of this section disobeys such injunction 
shall be punished with imprisonment of either description for a. 
term which may extend to three months, or with fine which may 
extend to one thousand rupees, or with both ; 


Provided that no woman shall be punishable with imprisoment.. 


WEST PAKISTAN ACT OF 1962 
The West Pakistan Muslim Personal Law (Shariat) 
Application Act, 1962 
(31st December 1962) 
An Act to consolidate and amend the provisions for the appli-. 


cation of Muslim Personal law (Shariat) in the Province of West: 
Pakistan. 
Preamble WHEREAS it is expedient to con- 


solidate and amend the provisions. 
for the application of Muslim Per- 
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sonal law (Shariat) in the province 
of West Pakistan ; : 


It is hereby enacted as follows : 


I(I) This Act may be called the 
‘Short title, and extent West Pakistan Muslim Personal law 
(Shariat) Application Act, 1962 — 


(2) It extends to the whole of the Province of West Pakistan 
‘except the Tribal areas. 


Application of the ~ 2. Notwithstanding any custom or 

-Muslim Personal law usage, in all questions regarding 
succession (whether testate or in- 
testate), special property of females, 
betrothal, marriage, divorce, dower 
adoption, guardianship, minority, 
legitimacy or bastarby, family 
relations, Waqfs, trusts and trust 
properties, the rule of decision, 
subject to the provisions of any 
enactment for the time being in 
force shall be the Muslim personal 
law (Shariat) in cases where the 
parties are Muslims. 


“Termination of limited 3. The limited estates in respect of 
estates under Customary - immovable property held by Mus- 
daw lim females under the Customary 


law are hereby terminated ; 


Provided that nothing herein contained shall apply to any 
‘such estate saved by any enactment, repealed by this Act, and the 
estates so excepted shall continue to be governed by that enactment, 
notwithstanding its repeal by this Act. 


4. Where a will providing for 


Further operation of cer- more than one legatee succeeding 
tain wills shall cease on to the testator’s property one after 
‘the death of legatee-in- the other is operative at the comm- 
‘enjoyment encement of this Act, its further 


operation shall cease upon. the 
death of the legatee-in-enjoyment. | 


5. The life estate terminated un- 


Devolution of property der Section 3 or the property in 
on the termination of respect of which the further opera- 
life estate and certain tion of a will has ceased under 
“wills. Section 4 shall devolve upon such 


persons as would have been  entitl- 
ed to succeed under the Muslim 
personal law (Shariat) upon the 
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death of the last full owner or the 
testator as though he had died. 
intestate ; and if any such _ heir has. 
died in the meantime, his share- 
shall devolve in accordance with 
Shariat on such persons as would’ 
have succeeded him, if he had died 
immediately after the termination: 
of the life estate or the death of the 
said legatee. 


Provided that the share to which a Muslim female holding: 
limited estate under Customary law would have been entitled un- 
der the Muslim Personal law (Shariat) upon the death of the last 
full owner shall devolve on her ; 


6. Save as expressly provided by 
Sections 3, 4 and 5 only the provisions of Sections 3, 4 and 
to be retrospective. 5 this Act shall have no retrospec- 
: tive operation. 


Repeal and Savings 7. (1) The following enactments are: 
| hereby replaced :— 


(a) The Punjab Limitation (Custom) Act, 1920 ; 
(6) The Punjab Custom (Power to Contest) Act, 1920 ; 


(c) The Muslim Personal law (Shariat) Application Act, 1937,. 
in its application to West Pakistan. 


(d) The North West Frontier Province Muslim Personal law 
(Shariat) Application Act, 1935. 


(e) The Punjab Muslim Personal law (Shariat) Application. 
Act, 1948. 


(f) The Muslim Personal law (Shariat) Application (Sind. 
Amendment) Act, 1950 


(g) The Bahawalpur State Shariat (Muslim Personal law) App-- 
lication Act, 1951 ; 


(h) The Khairpur State Muslim Female Inheritance (Removal 
of Customs) Act, 1952 


APPENDIX III 


LEADING CASES 


1. Marriage 


1. A. Yusuf Rawther Appellant. 
Vs. 
Sowramma | Respondent. 


A.I.R. 19/1 Kerala 261 


The plaintiff.respondent was married in the age of 15 years with 
Yusuf Rawther, who was nearly twice her age. The plaintiff had 
attained puberty even before her marriage, and soon after the wed- 
ding, the bridal pair moved onto the husband’s house. The 
appellant left for Coimbatore very next day where he was running 
a radio dealer’s business. The plaintiff lived for about a month’s 
time in her husband’s house, but she could not live happily during . 
this period and she left her husband’s house, the reason for return 
being blamed by each on the other. This separation lasted for over 
two years during which period, the defendant did not maintain the 
wife on the ground that he was willing and anxious to keep her 
with him but she wrongfully refused to return to the conjugal 
home. The plaintiff filed a suit for dissolution of marriage on the 
ground that the defendant has failed to maintain her for a period of 
two years. 


The Trial Court 


The trial court dismissed the suit but the subordinate Judge’s 
court passed a decree for dissolution of marriage. The defendant 
came in appeal against this order in the High Court challenging 
the validity of the decree of lower appellate court. 


The High Court 
The judgement was delivered by J.V.R. Krishna Iyer. 


The Muslim wife has been given the right to claim divorce 
under the Dissolution of Muslim Marriages Act of 1939. Section 
2 (vii) vests in the woman, who has been given in marrirge by her 
father or other guardian before she attains the age of 15 years, the 
right to repudiate the marriage before attaining the age of 18 years, 
provided that the marriage has not been consummated. There was 
no evidence to show that the plaintiff was under the age of 15 
years when her marriage was solemnised and as the _probablities 
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establish that the marriage had been consummated, it was obvious 
that the second ground which the plaintiff relied upon for dissolu- 
tion of her marriage with the defendant was not made out. The 
assumption of the learned Subordinate judge that if the marriage 
has been consummated S. 2 (vii) was excluded irrespective of the 
tender age of the female partner, might be open to question. 
The matter was considered by Lahore High Court in the case Mt. 
Ghulam Sakina Vs. Falak Sher Allah Baksh A.I.R. 1950 Lah. 45, 
in which the learned judge explained the real signficance of the 
option of puberty as follows: 


“The marriage under Mahomedan law is in the nature of 
contract, and as such requires the free and unfetted consent of the 
parties to it. Normally speaking, aman and a woman should con- 
clude the contract between themselves but in the case of minors 
.e. who have not attained the age of puberty as recognised by 
Mahomedan law, the contract might be entered into by their res- 
pective guardians. Before the Act of 1939. (The Dissolution of 
Muslim Marriages Act, 1939), a minor girl given in marriage by 
the father or the father’s father, had no option to repudiate 
it on the attainment of her puberty but this has now been 
changed. The contract of the father or the father’s father 
stands on no higher footing than that of any other guardian 
and the minor could repudiate or ratify the contract made on his 
or her behalf during the minority, after the attainment of puberty — 
‘Puberty’ under Mahomedan law is presumed in the absence of 
evidence, on completion of the age of 15 years. It would, there- 
fore, necessarily follow that the minor should exercise the option 
after the age of 15 years unless there was evidence to the contrary 
that the puberty had been attained earlier and the burden of pro- 
viding this shall line upon the person so pleading. Anything done 
by the minor during the minority would not destroy the right 
which could accrue only after puberty. The co-habitation of a 
minor girl would not thus put an end to the ‘option’ to repudiate 
the marriage after puberty’. 


Dr. Ahmad A. Galwash observed in ““The Religion of Islam” 
P.104: ‘‘Marriage under Islam is but a civil contract, and not a 
sacrament in the sense that those who are once joined in wedlock 
can never be separated. It may be controlled, and under certain 
circumstances dissolved by the will of the parties concerned. Public 
declaration is no doubt necessary, but itis nota condition of the 
validity of the marriage. Noris any religious ceremony deemed 
absolutely essential’’. 


It is impossible to miss the modernity about the provision, 
for the features emphasised are precisely what we find in the civil 
marriage laws of advanced countries and also in Special Marriage 
Act of 1954. Itis a popular fallacy that a Muslim male enjoys 
unbridled authority to liquidate the marriage. *’The whole Qnran 
expressly forbids a man to seek pretexts for divorcing his wife, so 
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long as she remains faithful and obedient to him, ‘if they (namely, 
wife) obey you, then do not seek a way against them.’ (Qoran 
IV : 34). The Islamic law gives to the man primarily the faculty 
of dissolving the marriage, if the wife, by her indocility or her bad 
-charater, renders the married life unhappy, but in the absence of 
serious reasons, no man can justify a divorce, either in the eye of 
religion or the law. Ifhe abandons his wife or puts her away in 
simple caprice, he draws upon himself ifthe divine anger, for the 
curse of God ‘said the prophet, rests on him who repudiates his 
wife capriciously’’. 


Maulana Muhamad Ali in his book ‘The Holy Quran’ has 
observed as follows : 


“Tt isclear, then that Islam discourages divorce in principle, 
and permits it only when it has become altogether impossible for 
the parties, to live together in peace and harmony. It. avoids, 

therefore, greater evil by choosing the lesser one, and open a way 
for the parties to seek agreeable companies, and, thus to accommo- 
date themselves more comfortably in their new homes. Before the 
advent of Islam, neither the News nor the Arabs recognised the 
right of divorce for women and it was the Holy Quran that, for the 

-first time in the history of Arabia, gave this great privilege to 
women. Divorce is permissible in Islam only in the cases of ex- 

~treme emergency. When all efforts for effecting a reconciliation 
have failed, the parties may proceed to a dissolution of marriage by 
“Talaq’ or by ‘kholaa’. When the proposal of divorce proceeds from 
the husband, it is called “T'alaq’ and when it takes effect at the 
instance of the wife it is called ‘Kholaa’. | 


“Divorce is one of the institutions of Islam regarding which 
~much misconception prevails, so much so that even the Islamic law 
as administered in the courts is not free from these misconceptions... 
The Islamic law has many points of advantage as compared with 
both the Jewish and Christian laws as formulated in Deut and 
Matt. The Chief feature of improvement is that the wife can 
_claim divorce according to Islamic law, neither Moses nor Christ, 
conferring that right on the woman.”’ 


The significant verse from the Quran is as follows : 


““And if ye fear a breach between husband and wife, send a 
_judge out his family, and a judge out of her family: if they are 
desirous of agreement, God will effect a reconciliation between 
them ; for God is knowing and apprised of all.” 


Maulana Muhammad Ali has explained this verse as follows : 


‘This verse lays down the procedure to be adopted when a 
case for divorce arises. It is not for the husband to put away his 
wife ; it is the business of the judge to decide the case. Nor should 
divorce cases be made too public, The judge is required to 
appoint two arbirtators, one belonging to the wife’s family and the 
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other to the husband’s. These two arbitrators will find out the facts: 

but their objective must be to effect a reconciliation between the 

Parties. If all hopes of reconciliation fail, a divorce is allowed, but 

the final decision for divorce rests with the Judge who is legally 

entitled to pronounce a divorce. Cases were decided in accordance 

i the directions contained in this verse in the errly days of. 
slam’’. 


The Indian Judges are sharply divided on woman’s right to: 
divrce. Is she eligible only ifshe has not violated her conjugal: 
duties ? Or can she ask for it on mere failure of the husband to 
provide maintenance for her for two years, the wife deliquency be-- 
ingjirrelevant ? If the later view be the law, Judges fear that 
women, with vicious appetite, may with impunity desert their men. 
and yet demand divorce-forgetting, firstly that even under the: 
present law, ac administered in India, the Muslim husband has the: 
right to walk out of the wedlock at his whim and secondly, that 
such an irreparably married life was not worth keeping alive. 


Mulla, in his book on Muhammad law, commenting on the 
failure to maintain the wife as a ground for divorce under the: 
Act says :— 


_ “Failure to maintain the wife need not be willful. Even if the: 
failure to provide for her maintenance is due to poverty, failing, 
health ; loss of work, imprisonment or to any other cause, the wife 
would be entitled to divorce. ......... unless it is submitted her con-- 
duct has been such as to disentitle her to maintenance under the- 
Mahomedan law. In 1942 it was held by the Chief Court of Sind 
that the Act was not intended to abrogate the general law applic- 
able to Mahomedans, and ‘the husband cannot be said to have: 
neglected or failed to provide maintenance for his wife unless 
under the general Mahomedan law he was under an obligation to- 
maintain her.’ The wife’s suit for divorce was dismissed as it was 
found that she was neither faithful nor obedient to her husband. So- 
also the wife’s suit dismissed where the wife, who lived separately, 
was not ready and willing to perform her part of marital duties.” 


| The right of maintenance was considered by Tyabji C.U. in 

Mst. Noor Bibi Vs. Pir Bux A.I.R. 1950 Sind 8, in which he 
elaborately examined this branch of Muslim jurisprudence and. 
precedents under section 2 (ii) of the Act and wound up as. 
follows : | 


“The plain ordinary grammatical meaning of words has. 
failed to provide maintenance’ in cl. (2) (ii) appears to me to be 
very clear. It is true that these words occurin an enactment 
which deals with the dissolution of Muslim marriages, but the 
meaning of these words cannot therefore be different from what it 
would be, for instance, if these words were used with reference 
to a Hindu or a Christian or Parsi husband....The question 
whether there was a failure to maintain was a pure question of 
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fact, which didn’t in any manner depend upon the circumstances. 
in which the failure had occurred. As I pointed out in 
Hajara’s case (Suit No. 288 of 1942) Muslim morals and _ ideas. 
undoubtedly expect every husband to maintain his wife as long as. 
the marriage subsists, even where the wife does not deserve to be 
maintained, and may not in law be able to enforce any claim for 
maintenance. It is therefore no less correct to speak ofa man’s 
failure to pay his debts of honour on bets or his debts which have- 
become time barred....In the cases in which it has been held that: 
there could be no failure to maintain, unless the wife was entitled 

to enforce a claim for maintenance, the plain ordinary meaning of 
the words, it seems to me, was intentionally departed from, on the 

express ground that the ordinary meaning of the words was not. 
the one which could really have been intended, that the really 

intended meaning had been sought to be expressed, rather un- 

happily, by the use of words which in fact had a different mean- 
ing ; and the supposed intended meaning which necessarily involved 

importing into the enacted words something which was not there,. 
was then preferred to the ordinary meaning; on the supposition 

that unless that was done an abrogation of the general Mahomedan 

law and a startling state of affairs would result. ..”’ 


‘The principles upon which maintenance is enforced during: 
the subsistence of marriage, and those upon which a dissolution is 
allowed, are entirely different. A dissolution of marriage is allowed 
when a cessation of the state of marriage has in reality taken place,. 
or the continuance of the marriage has become injurious to the 
wife. The continuance ofa state of affairsin which a married had 
ceased to bea reality, then the husband and the wife no longer 
lived, ‘within the limits of Alloh’, is abhorred in Islam, and the: 
prophet enjoined that such a state of affairs should be ended. The 
main object of enacting the Dissolution of Muslim Marriage Act. 
was to bring the law as administered in this sub-continent in 
conformity with the authoritative texts. A very strong select com-- 
mitee which included Sir Nripendra Nath Sircar, Sir Mahuammad 
Zafrulla Khan and several notable Muslim Scholars examined the 
Muslim law and drafted the bill with greatest care with regard to 
provisions of the enactment. Sir Mahuammad Zafrullah Khan 
made a statement which is of pacticular interest with regard to 
the question now before us : 


‘Sir, the outstanding merit of this Bill is that it puts down, in 
the space of one printed page, the various grounds on which divorce 
may be obtained by a woman married under the Muslim law, This is. 
a matter and lack of which, in the past, caused a great deal of | 
distress and misery and suffering in India......As I have said,. 
this Bill defines the grounds on which Khulaa may be obtained by 
a married woman under the Muslim law in very definite, clear and 
precise terms and I cannot imagine that any Judge, whether he is 
a Muslim or a non-Muslim, could have much room left for doubt. 
with regard to them. There may be a dispute with regard to the- 
facts in any particular case—that is inherent in every litigation ~ but 
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Ido not think there cannot be much doubt with regard to the 
“grounds upon which divorce is permissible under the Muslim law. 
That is the chief merit of the Bill.” 


In Manak Khan Vs. Mst. Mulkhan Bano A.I.R. 194! Lah. 
167, Abdul Rashid J. stated : 


“Where the words of the states are unambiguous, effect must 
be given to them whatever the consequences. It is laid down ex- 
pressely in cl (iv) of Section 2 that where the husband has failed to 
perform without reasonable cause his marital obligations for a period 
-of three years the wife is entitled to a dissolution of her marriage. 
In cl (it) however, the words ‘without reasonable cause’ do not 
“occur. It must, therefore, be held that whatever the cause may be 
the wife is entitled to a decree for the dissolution of her marriage 
if the husband fails to maintain her for a period of two years, even 
though the wife may have contributed towards the failure of main- 
‘tenance by her husband. ‘This observation was exiracted, with 
approval, in the Sind decision and the ancient texts, traditions and 
‘fatwa as were adverted to for holding that the Indian Hanafis had 
all along allowed divorce for simple failure by the husband to 
maintain his wife. The most compelling argument in the Sind 
‘ruling runs thus : 


“The Muslim marriage d ffers from the Hindu and from most 
‘Christian marriages in thatit is not a sacrament. This involves an 
essentially different attitude towards dissolutions, There is no merit 
in preserving intact the connection of marriage when the parties 
are not able and fail to live within the limits of Allah, that is to 
‘fulfil their mutual marital obligations, and there is no desecration © 
involved in dissolving a marriage which has failed. The entire 
emphasis ison making the maritle union a reality, and when this 
-is not posssble, and the marriage becomes injurious to the parties, 
the Quran enjoins a dissolution. The husband is given an almost 
unfettered power of divorce, the only restraint upon him being 
those imposed by the law relating to dower and by his own consci- 
ence. He hasto remember the prophet’s words: ‘Of all things 
‘permitted by the law, the worst is divorce’. The Quran enjoins 
_a husband either to render to his wife all her rights as a wife and 
to treat her with kindness in the approved manner, or to set her 
free by divorcing her, and enjoins him not to retain a wife to 
injury (Cf. Verses II 229 and 231). Any Suspension of the marriage 
ais strongly condemned (Cfe g. Quran IV, 129). The attitude of the 
Prophet is illustrated by the well known instance of Jameela, the 
‘wife of Sabit Bin Kais, who hated her husband intesely although 
ther husband was extremelp fond of her. .According to the account 
given in Bukhari (Bu 68.11) Jameela appeared before the prophet 
and admitted that she had no complaint to make against Sabit 
either as regards his morals or as regards his religion. She pleaded 
however, that, she could not be wholeheartedly loyal to her husband, 
_asa Muslim wife ought to be, because she hated him and she did 
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not desire to live disloyally. The prophet asked her whether she 
was willing to return the garden which her husband had given to 
her, and on her agreeing to do so, the Prophet sent for Sabit, asked. 
him to take back the garden, and to divorce Jameela. From the 
earliest times Muslim wives have been held to be entitled to a dis-. 
solutioa when it was clearly shown that the parties could not live. 
‘within the limits ot Allah’, when (1) instead of the marriage being. 
a reality, a suspension of the marriage had in fact occurred, or 
(2) when the continuance of the marriage involved injury to the: 
wife. The grounds upon which a dissolution can be claimed are. 
based mainly on these two principles....when a’ husband. 
and a wife have been living apart, and the wife is not being main- 
tained by the husband, a dissolution is not permitted as a punish-. 
ment for the husband who had failed to fulfil one of the obligation 
of marriage, or allowed as a means of enforcing the wife’s right to- 
maintenance. In the Muslim law of dissolutions, the failure to main- 
tain when it has continued for a prolonged period in such circum-. 
stances, is regarded as an instance where a Cessation on or suspens- 
ion of the marriage had occurred. It will be seen therefore that. 
the wife’s disobedience, refusal to live with her husband does not. 
affect the principie on which the dissolution is allowed. 


J ustice Krishna Iyer observed as follows : 


“I am impressed with the reasoning of Tyabji C. J. which: 
in my humbe view, accorded with only holy Islamic texts and the 
ethos of the Muslim community which together served as a backdrop. 
for the proper understanding of the provisions of Act 8 of 1939. | 


I may also point out with satisfaction that this secular and. 
pragmatic approach of the Muslim law of divorce happily harmo- 
nises with contemporary concepts in advanced countries. For. 
instance, jn the Family Code of German Democratic Republic 
recently enacted, the provisions of dissolution of marriage have been 
explained in an official legal publication thus : 


‘*Their most characteristic feature is the doing away with the. 
guilt principle of the earstwhile German Civil family law. According 
to that principle a partner of a petition for divorce had to prove | 
that the other partner had in a culpable manner violated marital] 
duties. According to the principle which now prevails in the 

German Democratic Republic the only valid yard-stick for the 
dissolution of marriage is its objective conditions Ifa marriage—as 
formulated in the draft--has lost its significance for the married 
partners, for the children and thereby for society, if it has become 
merely an empty shell, it must be dissolved, independently whether 
one of the married partners or which of the two bears the blame 
for its disintegration. In view of the most personal and variegated 
relations within married life and the fact that conflicts which lead 
to divorce, have frequently been simmering for years, and might 
have their deepest roots in an _ ill-considered marriage it may be 
as a result hardly possible to declare either of the spouses guilty for 
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the disintegration of the marital partnership’? (Law and Legislation 
in the G.D R. 2/65 p. 32) 


The law of Marumakkathayees provides a large licence for 
-divorce but actual experience allays the alarm. The law has to 
provide for possibilities ; social opinion regulates the probabilities. 
‘For all these reasons, I hold that a Muslim wowan, under Section 
2 (ii) of the Act, can sue for dissolution on the score that she has 
mot asa fact been maintained even if there is good cause for it 
‘the voice of the law, echoing public policy is often that of the 
wealist, not of the moralist. 


The view I have accepted has one other great advantage in 
that the Muslim woman comes back into her own when the 
‘prophet’s words are fulfilled, when roughly equal rights are enjoyed 
‘by both spouses, when the talaq technique of instance divorce is 
matched somewhat by the Khulaa device of delayed dissolution 
operated under judicial supervison. The social imbalance between 
the sexes will thus be removed and the inarticulate major premise 
of equal justice realised, 


Act 8 of 1939 does not abrogate the grounds already available 
to a woman and section 2 (ix) is clearly a statuary preservation of 
of prior Islamic rights. He had dilated on the incidents of khulaa 
the last gateway for a Muslim woman out of an irreparably embit- 
‘tered co-existence. Hiaving affirmed the decree under Section 2 (ii) 
of the Act, the applicability of Section 2 (ix) is supererogatory and 
the question was not decided. The respondent was entitled toa 
divorce having succeeded on the ground set out in Section 2 (ii) 
-of the Act. 


The appeal was therefore dismissed without any orders to 
cost at any tier. 


2. Abdul Kadir | Appellant 
Vs. 
‘Salima Respondent. 


(1886) 8 All. 149 


The plaintiff-appellant was married to the defendant-respon- 
dent-Salima whose dower was fixed without any specification as to 
whether it was to be partly or wholly prompt or deferred. The 
marriage was consummated. The defendant Salima went to her 
father’s house, the defendant Chimman. ‘The plaintiff filed a suit 
for restitution of conjugal rights on the allegations that he requested 
Chimman to allow Salima to return to his cohabitation, but 
Chimman flatly refused to comply with the request of the plaintiff, 
~ The plaintiff requested the Court to order Chimman to send the 


defendant Salima with him. 
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The defendant Salima pleaded that (i) she had been 
irrevocably divorced by the plaintiff, (i1) the plaintiff had not 
“paid the dower and (iii) the plaintiff treated her with cruelty. 


The plaintiff deposited the whole dower money in the court. 


“The Trial Court 


The trial court held that the allegations of the defendant have 
not been proved by her. 


Lower Appellate Court 


On appeal, the lower appellate court held that under the 

Mahomedan law, the whole of the dower is to be considered as 

prompt and payment in court after institution of the suit was not 

_ sufficient, because the husband has no cause of action at the time 

‘when he brought suit. The appeal was therefore dismissed by the 
lower appellate court. 


High Court 


The judgement was delivered by Petheram C.J. and written 
by Mahmood J. The case involved a number of points of law. The 


principles laid down by the judgement may be summarised as 
- follows : 


(i) Nature of muslim marriage. Marriage isa civil contract, 
upon the completion of which, by proposal and acceptance, all the 
rights and obligation, which it creates, arise immediately and 
simultaneously. ‘Though:the muslim marriage is solemnized gene- 
rally with recitation of certain verses from the holy Quran, yet 


Muslim law does not positively prescribe any service peculiar to 
the occasion. 


(7¢) Husband’s liability to pay dower. The dower had been 
‘compared to the price in a contract of sale because marriage is a 
civil contract and sale is a typical contract to which Mahomedan 
jurists are accustomed to refer by way of analogy. Although 
prompt dower may be demanded at any time after the marriage, 
the wife is under ro obligation to make such demand at any speci- 
fied time, during coverture, and this it is only upon making such 
demand that it becomes payable in the sense of performance being 
rendered in fulfilment of an obligation. 


(ici) Rights of husband and wife. The right of dower does not 
precede the right of cohabitation which the contract of marriage 
necessarily. involves, but the two rights come into 


existence 
simultaneously and by reason of the same incident of law. 


The marriage gives birth to the right of co-habitation not 
only in favour of the husband but also in favour of the wife, and to 
say that the payment of dower is a condition precedent to the 
vestitute of the right, is to hold that a relationship, of which the 
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rights and obligations, are essentially co-relative, may come into 
existence at one time for one party and another time for the other 
Party. 

The Mahomedan law entitles the wife to resist the claim of 
the husband for cohabitation with her by pleading non-payment of 
her prompt dower. After consummation of marriage, non-payment 
of dower, even though exigible, cannot be pleaded in defence to an 
action for restitution of conjugal rights. The wife is entitled to 
claim her dower in a separate action. The right to resist her 
husband so long as the lower remains unpaid is analogus to the lien 
of a vendor upon the sold goods while they remain in his possession, 
and so long as the price or any part of it is unpaid and her 
surrender to husband resembles the delivery of goods to the vendee, 


(iv) When there is a conflict between the opinions of Imam. 
Abu Hanifa two disciples Abu Yusuf and Imam Muhammad, the: 
‘opinion of the two will prevail against the opinion of the third. 


On the above principles of law, the appeal was allowed and. 
the decree passed by the lower court was confirmed. 


3. Anis Begam Appellant: 
Vs. 
Muhammad Istafa Respondent 


(1933) 55 All. 743. 


The respondent-plaintiff was married to Anis Begum. Both 

the husband and wife lived together and a daughter was born of 
the union. Aftersome time, Anis Begum left the house of the 
plaintiff on the pretext of attending a ceremony, but when the 
plaintiff went to bring her back, the relatives refused to send her 
with him. Therefore Muhammad Istafa instituted a suit praying 
that his wife Anis Begum should be ordered to come back to his 
home. : 
Anis Begum in his written statement pleaded that the plaintiff 
became immoral and had illicit connection with another woman 
who was kept in the same house in spite of her objections and 
protests. She also pleaded that her husband had ill treated her and 
ultimately turned her out of the house and he is liable to pay 
Rs. 15000/- as prompt dower for which she filed a suit and the plain- 
tiff’s suit was filed by way of reply to her suit. 


Trial Court 


The trial court held after the consummation of her marriage, 
the right of defendant to resist the claim for restitution of conjugal 
right was destroyed. The legal cruelty was also not established, 


therefore the suit was decreed. 
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In the meantime, the suit for dower filed by Anis Begum was 
decreed by the lower court and confirmed by the High Court. | 


The High Court 


The Judgement was delivered by Sir Shah Sulaiman C.J. The 
following points of law were laid down in this case, which may be 
laid down separately with appropriate headings. 


1. Right of conjugal rights of the husband. The right of 
the wife to insist on the payment of the whole of the prompt portion 
of the dower before restitution of conjugal rights is lost after the 
consummation of the marriage, unless consummation took place when 
she was a minor or of insane mind so as to be incapable of giving 
consent. Ifasuit is brought after sexual intercourse has taken 
place with her free consent the Court should pass a decree _ for resti- 
tution conditional on payment of prompt dower. 


2. Rights of wife to live apart from the mistress. 
Where the husband had been keeping a mistress in the same house 
with the wife, and quarrels had ensured, leading to cruelty on the 
part of husband, then the court may order the husband that a sepa- 
rate residence be provided to the wife and two servants be employed 
for her safety. | 


3. Difference of opinion among jurists. Where there is 
a difference of opinion among the jurists regarding a certain point, 
the proper course undoubtedly is to abide by the opinions which 
have been adhered to in the commentaries which are of recognised 
authority in India and not to decide the point on any general rule 
of interpretation, based on the the majority of votes of the ancient 
jurists. But where the learned commentators content themselves 
with a mere statement of the conflict of opinion without expressing 
any definite opinion of their own in favour of one or the other 
views, and without saying anything about the consensus of opinion 
or the fact being in accordnce with a particular view, they imply 
that the conflict of opinion was still continuing and that no unani- 
mity or general concurrence had till then been obtained. This 
would have the effect of leaving the question open. The Qazi would 
then be free to choose which of the opinions appears to himto be 
the sounder and better adapted to the conditions and the needs of 
the time. 


The Court should follow the opinion which is most in accor- 
dance with justice, equity and good conscience. These rules are 
not inflexible, they are to be regarded as rules of preference adopted 
by ancient jurists for their own guidance, but the subsequent history 
of opinion and practice will generally be of greater importance. 


In the last, the Chief Justice passed the order in the following 
words : 3 

“T think that the wife is fully justified in refusing to go and 
live with her husband so long as there is no undertaking not to keep 
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any mistress in the house ; she can go to live with him only ifa 
separate house is given to her. Further, I think that in order to 
protect her safety it is necessary that she should have the option to 
keeping one female servant and one male servant, according to her 
choice, in the house. 


I would according allow the appeal in part and impose con- 
ditions on the decree for the restitution of conjugal rights.” 


2. Dower 
4. Hamira Bibi Appellant 
Vs. | 
Zubaida Bibi Respondent 


(1916) 43 I.A. 294. 


One Sheikh Inayat Ullah died leaving a widow and daughter 
named Zubaida Bibi and Nijam-un-Nissa respectively and a sister 
Hamira Bibi and two brothers, Khadim Hussain and Ihsan Ullah. 
The widow Zubaida Bibi was entitled to her dower, alongwith her 
share in the estate of the deceased Sheikh Inayat Ullah. The dower 
was amounting to one lakh rupees. The other heirs were not ina 
position to pay the dower debt without alienating the considerable 
part of the estate. Therefore the widow was allowed to continue in 
possession of the whole estate to satisfy her claim out of rents and 
issues of the landed property. : 


The other heirs, after some time filed a suit against the 
widow Zubaida Bibi to recover possession of their share. Their 
suits was dismissed on the ground that it was misconceived in as 
much as it was nota suit for the purpose of taking accounts, and 
thus ascertaining what portion of the dower debt was then unsatis- 


fied. 


Therefore, the heirs filed another suit against the widow 
(a) for taking of accounts ; 


(b) for decree to plaintiffs cf their shares in case the dower 
debt was found to be satisfied ; and 


(c) for an award to the plaintiffs of any sum found to have 
been received by her in excess of her dower. 


The suits were filed by Hamira Bibi, and the widow and the 
son of Khadim Hussain, who had died. Zubaida Bibi in her defence 
pleaded for the claim of interest on her unpaid dower debt. 


Trial Court | | | 
The subordinate Judge of Gorakhpur who tried the case 
fixed 6 per cent interest per amum on her dzwer debt and on cal- 
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culation of the interest, it was found that the interest exceeded the 
annual net income from the estate, and that it was therefore found 
clear that no portion of the debt was discharged. The suits of the 
plaintiffs were disimissed. 


‘The High Court 


The High Court of Allahabad confirmed the view of the 
subordinate judge, but declared that the plaintiffs were entitled to 
recover possession of their shares in the estate on payment of their 
quota of the.dower debt proportionate to such shares. 


‘The Privy Council 


- The Privy Council considered the main question ‘Whether 
the widow was entitled to any interest or compensation in respect 
of her unpaid dower debt or not’ ? 


Their Lordships of Privy Council observed in this connection 
as follows : , 


‘“‘Dower is an essential incident under the Muslim law to the 
statute of marriage. The law allows its division into two parts, one 
of which is called ‘prompt’, payable to the wife before entering to 
the conjugal domicile ; the other ‘deferred’ payable on the dissolu- 
tion of the contract by the death of either party or by divorce. 


But the dower ranks as a debt, and the wife is entitled along- 
with other creditors, to have it satisfied on the death of the husband 
out of his estate. Her right, however, is no greater than that of 
any other unsecured creditor, except tbat if she lawfully, with the 
express or implied consent: of the husband, or his other heirs, 
obtains possession of the whole or part of his estate, to satisfy her 
claim with the rents accruing therefrom, she is entitled to retain 
such possesion until it is satisfied. This is called the widow’s lien 
for dower, and this is the only creditor’s lien of the Mussalman 
jaw which has received recognition in the British Indian Courts 
and at this Board. 


The widow is entitled to compensation for forbearing to en- 
force her right to the dower debt; this compensation is allowed 
in the form of interest on the dower debt. The widow may however 
agree to give up her right to compensation. 


The rate of six percent interest was not challenged in the 
case, therefore it was upheld by the Privy Council. The widow was 
directed to give accounts to the other heirs of the profits and she 
‘was allowed reasonable interest on the dower debt (6 percent in 
this case). 
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5. Maini Bibi and Others Appellant. 


| Vs 7 
Vakil Ahmed and other : Respondent. | 
7 52 1.A. 145.. 


The relevant pedigree of the heirs of one Muinduddin, parties. 
to the dispute was as under :— | 


Sheikh Shamsher Ali 


®t 
Le See ; 
Sheikh Aminuddin Sheikh Kazim Ali 
| 3 | 
Barkatunnissa (12.6. 1892) Sheikh Muin Uddin (6.5.80) 


Maina Bibi (Deft. Nol) 


| | | | : 
Ch. Wasi Ch. Vakil Ch. Zubair Ummahani Mohibuni Moizu- 
Ahmad Ahmad Ahmad Bibi nissa nissa 
PIff. 1 ‘PIff. 2 Plaintiff No. 3 (Shaikh 
| Mohd. Fakhir) 
ie 7 


| | 
Sh. Muhammad Nazir | S. Muhammed Shaikir 
Defdt. No. 8 Defdt. No. 9 


Muinduddin died on 6.5.1880 leaving behind his widow and 
his cousin Burkat-un-nissa who died on 27.6. 1892, and her husband: 
Maulvi Maslahudin Ahmad who too died on 17.8.1897 and her: 
mother Khair-un-nissa Bibi who died on 22.12.1898. a 


The deceased left considerable properties, which was taken. 
over by the widow Maina Bibi on his death. The possession of the- 
properties were taken peacefully and lawfully. 


In 1899, Ummhanni Bibi and Mouzunissa Bibi filed a suit 
against Maina Bibi and their brothers and sisters for the posses-. 
sion of their shares. Maina Bibi pleaded in defence that the pro- 
perty was gifted to her by her husband or alternatively she was. 
entitled to possession until her dower debt of Rs. 51000 was paid: 
to her, The plea of gift of the property was not proved, but the 
trial court held that the plaintiffs were entitled to the possession of 
their shares. on payment of Rs. 3643-12-10 the proportionate 
amount of dower debt. The amount was paid and the plaintiffs of 
the suit got their shares, | : 


On  24.5,.1902, the sons of Barkatunnissa and the remaining: 
daughter filed a suit for recovery of possession of their shares against 
Maina Bibi. The plaintiffs pleaded that the dower debt was fatmi 
dower i.e. Rs. 107/- and which was paid off from the usufruct of 
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the property and they were entitled to the possession without any 
Payment. 


The suit was contested on behalf of Maina Bibi and the 
‘court held that the dower was Rs. 51000/- and Mauinuddin had 
not made any gift of his estate to her. Mst. Maina Bibi, the widow 
‘was in peaceful possession of her deceased husband’s estate in liue 
of her dower and she is also entitled to interest @ 3% per annum. 
The trial judge after receiving the accounts for the profits of 
_ the property passed the decree for possession of shares in favour 
of the plaintiffs on payment. of Rs. 25, 387-5-5- within a period of 
six months and in default the claim of the plaintiffs was to stand 
dismissed with costs. The plaintiffs filed appeal and Maina Bibi 
filed cross object but both were dismissed by the High Court on 
3.7.1906. The plaintiffs could not pay the required sum and could 
‘not recover possession of their shares. 


Maina Bibi executed to gift deeds in favour of Khalilur 
‘Rehman and others of the estate on 18.3.1907 and 12.6.1907. On 
-5.3.1908, Khalilur Rehman and another made wakf of the portion 
of the property. 


The present suit was filed by the three sons of Barkatunnissa 
against Maina Bibi for recovery of their shares on the allegations 
‘that the dower of Rs. 25, 387-5-5 was paid from the income of the 
‘property and asshe had parted with possession of the property by 
making gifts, so they were entitled to their shares without any pay- 
ment. The suit was contested on the ground that the suit was 
barred by res judicata and the plaintiffs were not entitled to claim 
‘Possession without payment of proportionate dower debt with 
interest @12% per annum on it. 


‘Trial Court. 


~ 


The trial judge who tried the suit had held that the widow 
‘was In possession in lieu of her dower debt and her position was 
analogous 1o that of a mortgagee and as she has made gift of the 
state and she was not in possession of it, so the plaintiffs were entit- 
led to their share without any payment of dower debt, _ 


The donees and Maina Bibi filed an appeal before the High 
Court on the allegations that the suit is barred by res judicata and 
that there was no analogy between a mortgage: and a muslim 
widow in possession of her deceased husband’s property in lieu of 
her dower debt. 


The High Court 


The High Court held that the widow of the Mahomedan in 
possession of her husband’s estate under the claim of dower debt, 
has alien upon it against those entitled as heirs and she can retain 
possession against them till her claim for dower is satisfied. The 
wiew was supported by the decision of the case of Ahmed Hussain 
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Vs. Musammat Khodeja (1870) 10. W.R. 369 - wherein the Privy: 
Council held ‘It is not necessary to say whether this right of the 
widow in person is lieu in the strict sense of the term although no. 
doubt the right is so stated in the Judgement of the High Court 
in Ahmad Husain’s case. Whatever the right may be called, it 
appears to be founded on the power of the widow as a creditor 
for her dower to hold the property of her husband of which she 
has lawfully and without force or fraud obtained possession until 
her dower debt is satisfied, with the liability to account to those 
entitled to the property subject to the claim for the profits received.” 


On the above principles of law, the High Court held that 
the widow Maina Bibi was entitled to retain possession till 
her dower debt was paid off. But as Maina Bibi has parted with 
the possession, as the property has been transferred but the dower 
debt was not transferred, so the defendants appellants cannot 
resist the claim of the respondent by asserting that proportionate 
dower debt of Maina Bibi be first paid. The appeal was therefore 
dismissed, 


The Privy Council 


The appellants raised the same pleas before the Privy Council,. 
which were raised before the High Court. Their lordships of Privy 
Councils held that these pleas were not sustainable. Their is no 
ground for the contention that because these deeds fail to effect: 
a transfer of the absolute interest within which they purport to deal 
they operate to transfer the widow’s dower debt and her right 
to hold possession. By giving up the possession of the lands, she has. 
~ undoubtedly lost her right to hold the possession of them. Non pay-. 
ment of the sum decreed to be due to he rin the suit of 1902 cannot 
convert the widow into absolute owner of the immovable property 
of her deceased husband, of which she had been in possession, 
nor did it confer upon her any property interest in it or any right 
to dispose of it. | 


The appeal therefore was dismissed with costs and the deci- 
sions of courts below were confirmed. 


3. Divorce 3 
6. Rashid Ahmad and another | 3 Appellant 


Vs. 
Anisa Khatun Alias Fatima & others Respondent 


1932 All. L.J. 344. 
Facts of the case 


One Ghiyas Uddin died on 4.4,1920 leaving considerable 
movabie, and immovable property and widow Anis fatima. On 
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20.6.1922 Rashid Ahmad and his sister filed a suit against Anis 
fatima and her children from Gaiyas Uddin for recovery of the pro- 
perty of Gaiyas Uddin. 


Anis Fatima was first married to one Manzur Husain in 1901 
who divorced her in 1905 and she was married with Ghiyas Uddin 
on 28.8 1905. Ghiyas Uddin also divorced Anis fatima on or about 
13.9.1905 by triple talak in the presence of witnesses but in the 
absence of Anis Fatima and she was paid Rs. 1000/- as her dower 
and she exceuted receipt for that amount. Atalaqnama was also 
executed on 17.9.1905 and given to Anis Fatima which also mentio- 
ned triple talaq. 


Anis fatima in her defence pleaded that Rs. 1000/-paid as 
dower was prompt dower and Ghiyas Uddin never divorced her. She 
also pleaded that the talaqnama was also not genuine document as 
it was neither written nor signed by Ghiyas Uddin himself. 


Trial Court 


The trial court held that the Ghiyas Uddin divorced Anisa 
Khatun by triple talak and that the talaqnama was also a genuine 
document. The children born by Ghiyas Uddin after the talaq were 
not legitimate and therefore were not entitled to inherit from their 
father’s estate. Therefore the suit was accordingly decreed in 
favour of the plaintiffs. 


The High Court 


The High Court of Judicature at Allahabad held that the 
talaq was not genuine as it was done in a mock ceremony performed 
to satisfy Ghiyas Uddin’s father but without any intention on his part 
that it should be real or effective. The appeal was therefore allow- | 
ed and the suit of the plaintiffs was dismissed. 


é 


The Privy Council 


The Privy Council observed that the parties to the suit were 
Sunni Mahomedans governed by the Hanfi law. The following 
paragraph Wilson’s Digest of Anglo-Mahomedan law (5th Edition) 
was quoted with approval by their Lordships : 


“The divorce called talak may be either irrevocable (bain) or 
revocable. (Raja). A Talak bain while it always operates as an 
immediate and complete dissolution of the marriage bond, differs as 
to one of its ulterior effects according tothe form in which it is 
pronounced. A talak may be effected by words addressed to the 
wife clearly indicating an intention to dissolve the marriage either : 


(a) Once followed by abstinence from sexual intercourse, for 
the period called the iddat ; or 


(6) Three times successive intervals of purity i.e. between suc- 
cessive menstruation, no intercourse taking place during any of the 
three intervals ; or 
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(c) Three times at shorter intervals, or even in immediate 
succession ; 


(d) Once, by words showing a clear intention that the divorce 
shall immediately become irrevocable. | 


The first named of the above methods is called Ahsan (best) 
the second Hasan (Good) and third and fourth are said to be Biddat 
—- but are nevertheless, regarded by Sunni lawyers as legally 
valid.’’ 


In the present case, Ghiyas Uddin had used the following 
words ‘I divorced Anisa Khatoon for ever and render her haram for 
me’ and repeated three times which clearly showed an intention to 
dissolve marriage and it was confirmed by divorce deed. The me- 
thod adopted was Biddat and the High Court was in error in treat- 
ing it as Ahsan form in the Biddat form the divorce at once beco- 
mes irrevocable, irrespective of period of iddat. It is not necessary 
_ that the wife should be present when the talak is pronounced though 
her right to alimony may continue until she is informed of the 
divorce as held in Ful Chand Vs. Nazab Ali Chowdhary Ail. I.L.R. 
43 Mad. 22, Asha Bibi Vs. Kadir Ibrahaim Rowther. 


A talak pronounced under compulsion or in jest is valid and 
effective. The pronouncement of triple talak by Ghiyas Uddin con- 
stituted an immediate effective divorce, and the validity of the 
divorce would not be affected by his mental intention that it should. 
“not be genuine divorce. 7 


According to Hanfi law of Sunnis, Ghyas Uddin could not 
- marry Anisa Khatoon after pronouncement of talaq, unless another 
marriage of Anisa Khatoon had-intervened. It was therefore held 
that the fact of subsequent treatment of divorced wife as wife aud 
birth of children during the subsequent period cannot undo the 
divorce and make children legitimate. 


It was argued on behalf of the appellant that acknowledgem- 
ent of legitimacy raised the presumption that Anisa Fatima had in 
the interval married another, who had died or divorced her and 
that Ghiyas Uddin married her again. The case of Habibur Reha- 
man Vs. Altaf Ali (1921) 48 IA 114 was cited in which it was held 
that under certain circumstances acknowledgement raises a presum- 
ption of marriage—a presumption which may be taken advantage of 
either by a wife-claimant or a son-claimant, Being however a _ pre- 
sumption of fact, and not juris et de jure, it is, like every other pre- 
sumption of fact, capable of being set aside by contrary proof. But 
in the present case, bar to remarriage created by divorce prevent 
the raising of the presumption. Ifthe marriage is disproved, the 
issue would be issue of fornication. Similarly the issue of re-marri- 
age between divorced person, where the wife was repudiated by a 
triple divorce and no intermediate marriage is proved would also 
be the issue of fornication on the footing that such re-marriage is 


void. 
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In this case, it was for Anis fatima and her children to prove 
that Anis fatima had actually re-married another person after 
divorce from Ghiyas Uddin and obtained divorce or that the subse- 

-quent husband died prior to the birth ofher children and their 
acknowledgement. They have failed to remove the bar, therefore 
the acknowledgement could not be said to create presumption of 

“Marriage, 


Therefore the appeal was dismissed with costs. 


7. Tufail Ahmad | Plantiff 


Vs. 
Jamila Khatoon Defendant 


1962 A.L.J.R. 971 
’Facts of the case 


One Jamila Khatoon, plaintiff was married to Tufail Ahmad 
In the year 1935. In 1947, there was some quarrel between the 
husband and wife and in 1948, the plaintiff left her husband’s house 
.and went to live with her brother. The defendant made a complaint 
~under section 498 I.P.C. against her wife and in this complaint the 
husband made an allegation of unchastity against the wife. The 
-complaint was however dismissed. The husband field a suit for 
“restitution of conjugal rights in 1948. The husband unequivocally 
retracted the allegation which he had made against the wife in the 
complaint under Section 498 I.P.C. The suit for restitution of cons: 
_jugal right was also dismissed. 


| The wife filed the present suit for dissolution of marriage on 

30.3.1949, under the Dissolution of Muslim Marriage Act, 1939. It 
was alleged by the wife that the husband has made false imputation 
-of unchastity to the wife. 3 


The husband in his written statement pleaded that he retract- 
ed the plea of unchastity against the wife and claimed that the bes 
nefit of the retraction will defeat the plaintiff’s claim for divorce. 


“The Trial Court 


‘The subordinate court which tried the suit, decree the suit in 
favour of the plaintiff. 


‘The High Court 


On appeal, the High Court of Allahabad observed that the 
Dissolution of Muslim Marriages Act of 1939 nowhere lays down 
‘that false imputation of unchastity or a false charge of adultery 
against the wife was a ground for divorce. This ground fell within 
‘the ground provided for in clause (tz) of Section 2 of the Act where 
-a suit for dissolution of marriage by the wife was based on the 
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ground of false charge of adultery against her but the retraction of 
the charge came much earlier than the filing of the suit and the- 
husband did all that the law permitted him to doto get the wife 
back, the wife’s suit should be dismissed. 


In Mahomedan law the right ofthe wife to get a divorce on: 
the husband imputing false unchastity to her fell under a doctrine- 
which went by the name of lian. The word ‘lian’ has been defined: 
in Baillie’s Mahomedan law as follows : 


“Lian. according to ‘us’, are testimonies confirmed by oaths on. 
both sides, referring to a curse on the part of the man, which is a 
substitute for the hudd-col-kuzf, of specific punishment of scandal, 
and for ghuzub or wrath on the part of the woman, which is a_ sub-- 
stitute for the hudd-coz-zina, or specific punishment of adultery.. 
Though a man should have slandered his wife several times, only 
one lian is incumbant on him. And all are agreed that lian is to be 
taken between spouses only once. It does not admit of forgiveness,. 
or release, or composition : so that, if the wife should forgive her 
husband before the matter is brought before the Judge, or should 
enter into acomposition with him for property, the composition. 
would not be valid, and she would be liable for restitution of the- 
amount received in exchange, and might still demand the lian. 
Neither does it admit ofagency ; and ifone of the parties should: 
appoint an agent for lian, the appointment would not be valid; 
though an agency for proof is lawful, according to Aboo Hanifeea. 
and Moahammad. 

The cause for lian is. a husband’s scandalizing his wife in such: 

a manner as would call for the infliction, of hudd if the parties were: 
strangers to each other though it induces only lian between married: 
persons. 

The legal effect ofiian, assoon as it has passed between the 
parties, is to render sexual intercourse between them, and all. 
excitement to it, unlawful ; but a separation 1s not effected by mere: 
lian. So that if the husband should repudiate his wife while in this: 
condition by an irrevocable repudiation it would take effect ; or if 
he should retract, by declaring that he lied, intercourse would: 
again become lawful without a renewal of the marriage.” 


It would be clear from the above quotation from Baillie that: 
retraction was a part of the doctrine of lian and that the right of the 
wife to get a divorce was dependent really on there being no proper 
retraction of the accusation by the husband. | 


In the present case, the husband has retracted the charge of 
unchastity much earlier than the filing of the suit of the dissolution 
of marriage, and the husband did all the law permitted him to do to» 
get the wife back, therefore the suit should be dismissed. 


In view of above observations, the decisions of the courts 
below were dismissed and the plaintiff’s wife suit for dissolution of. 
marriage was dismissed and appeal was allowed. 
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8. Munshee Buzul-ul-Raheem : Appellant 
Vs. 
Luteefu-oon-Nissa Respondent 


(1861) 8 M.I.A. 379° 


Facts of case 


One Munshee Buzul-ul-Raheem was married with Luteefu-- 
oon-Nissa. The marriage was dissolved. The plaintiff respondent: 
Luteefu-oon-Nissa filed a suit asa pauper against the appellant. 
Moonshee Buzul-ul-Raheem for the recovery of dyn-mohr, consist- 
ing of the sum of Rs. 10,000 and of 1,000 gold mohrs valued at: 
Rs. 16,000 amounting together Rs. 25000!- in the court of District 
Judge. It was contended by the plaintiff that the sum was payable: 
by the appellant in the event of the dissolution of the marriage and- 
he has dissolved the marriage by divorcing her. It was also pleaded 
that the instruments by which she was alleged to have given up her’ 
dyn-mohr had been obtained by her by force or fraud, of the appel- 
lant and were of no avail to. bar her rights. 


The defendant-appellant in his defence pleaded that the two 
instruments executed by her, were khoola-namah, by which she 
released her dyn-mohr and which deeds he insisted were binding: 
upon her. 


Trial Court 


The trial court accepted the plea of appellant of divorce by 
Khula, and held that the instruments set up by him as containing a. 
released of the dyn-mohr were fraudulent and void, and_ therefore 
the marriage being dissolved, the respondent was entitled to recover” 
her claim, and the suit of the plaintiff was accordingly decreed. 


- Sudder Court 


The Sudder Adalat to whom appeal was preferred against the- 
decree end judgement of trial court, confirmed the orders of the: 
trial court. 


Privy Council 


The privy council laid down the principles of law regarding 
the divorce by Khula as follows : 


“The divorce by Khula is a divorce with the consent, and at. 
the instance of the wife, in which she gives or agree to give a con-- 
sideration to the husband for her release from marriage tie. In 
such a case the terms of the bargain are matter of arrangement. 
between the husband and wife, and the wife may, as the considera-- 
tion, release dyn-mohr and other rights, or make any other agree- 
ment for the benefit of the husband. The divorce by Khulais at: 
once complete and irrevocable from the moment when the husband. 
repudiates the wife and the separation takes place. Failure on the 
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“part of the wife to pay consideration for the divorce does not invali- 
-date the divorce, though the husband may sue for it. 


In the present case, it was held that the Ibrahnamah alleged 
‘to be executed by the wife and thereby releasing the husband from 
the hability to pay dower, was found to be fabricated. The Khoo- 
lanamah was obtained under harassment, undue influence and 
‘threat, and therefore it cannot be accepted. 


The appeal was therefore dismissed by the Privy Council. 


9. Itwari Appellant 
Wx 7 


Asghari Respondent. 


_Facts of case 


The appellant Itwari was married to Smt. Asghari in the year 
1950 and lived with her for sometime. Then quarrel started between 
‘them and the wife ultimately left her husband’s home to live with 
her parents ; but the husband took no steps to bring her back and 
“married another woman. 


Mst. Asghari filed a suit for maintenance under Section 488 
‘Criminal Proceduce Code. The husband, filed a suit for restitution 
of conjugal rights against the wife. The wife alleged that she had 
been treated with cruelty by her husband and she had been turned 
‘out by her husband. It was also alleged that the husband had an 
‘ulicit union with another woman, whom he subsequently married. 


Trial Court 


The trial court decreed the husband’s suit and held that the 
“wife has failed to prove that she was treated by her husband with 
-cruelty. He held that the mere fact that the husband has taken a 
second wife raised no presumption that Smt. Asghari had suffered 
‘inequitable treatment at his hands. The wife may obtain a decree 
for dissolution of marriage, if the wife felt aggrieved by her husband 
marrying a second wife. The allegation of cruelty was not believed 
by the trial court. 


“The Lower Appellate Court 


The Lower Appellate court held that the plaintiff Itwari had 

‘filed the suit for restitution of conjugal rights against his wife, as a 

counter blast to the wife, claim for maintenance. His wife left his 

house and living with her parents for so many years, but he took no 

-steps to bring her back and his long silence clearly proved that he 

never eared for her. Therefore the appeal of the wife was allowed 
and the trial court’s judgement was reversed. 


“The High Court 


The Allahabad High Court observed that Muslim law as 
-enforced in Indian has considered polygamy as an institution to be 
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tolerated but not encouraged, and has not conferred upon the hus-- 
band any fundamental right to compel the first wife to share his. 
consortium with another woman in all circumstances. A Muslim. 
husband has the legal right to take a second wife even while the: 
first marriage subsists, but if he does so, and then seeks the assis- 
tance of the court to compel the first wife to live with him, against. 
her wishes on pain of severe penalties, she is entitled to raise the 
question whcther the Court, asa court of equity, ought to compel. 
her to submit to co-habitation with such a husband. In that case 
the circumstances in which his second marriage took place are 
relevant and material in deciding whether his conduct in taking a. 
second wife was in itself an act of cruelty to the first. 


In deciding what constitutes cruelty, the Courts have always. 
taken into consideration the prevailing social conditions. Muslim. 
society has never remained static. Muslim jurisprudence has always 
taken into account changes in social condition in administering: 
Muslim law.. The most convicing proof of the impact of the social 
changes on Muslim law is the passing of the Dissolution Muslim. 
Act, 1939.. | 

The modern social conditions have made impartial and. 
€quitable treatment of wives in a polygamous union as virtually 
impossible. Today the importing ofa second wife into the house: 
hold ordinarlly means a stinging insult to the first, and raises a. 
presumption of cruelty to the first. 


On the above principles of law, the High Court held ‘it will be- 
inequitable to compel the first. wife to live with such a husband’. 


The appéal was dismissed accordingly. 


4, Acknowledgement of Paternity and Legitimacy 


10. Muhammad Allahabad Khan Appellant.. 
Versus. 
ee Muhammad Ismail Khan Respondent. 


(1888) 10 All. 289 (F.B.): 
Facts of the case 


The suit was brought by Muhammad Allahabad Khan and. 
others against Muhammad Ismail Khan and his three sisters and 
three other persons, for a declaration of right to and possession of. 
two shares in certain villages left by one Ghulam Ghaus Khan, 
father of the first four dc fendants, upon the ground that the plain-. 
tiff was the eldest son of Ghulam Ghaus Khan and therefore was. 
entitled to shares, under the Muslim law. 


The defendants in their defence, pleaded that Allahabad. 
Khan was the step son of Ghulam Ghaus Khan, having been born. 
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‘prior to the marriage of his mother, Moti Begam, with Ghulam 
‘Ghaus Khan. 


The plaintiff pleaded that even if they failed to prove that 


Allahabad Khan was the son of Ghulam Ghaus Khan, yet he was 
entitled to inherit as the legitimate son of Ghulam Ghaus Khan, as 
-he (Ghulam Ghause Khan) has acknowledged him to be his son on 
various occasions. 


“The Trial Court 


The question for determination before the trial court was 
“Whether Allahabad Khan, plaintiff, is son of Ghulam Ghaus 
Khan? It was held that Allahabad Khan was not the legitimate 
son of the Ghaus Khan. 


‘The High Court 


The division Bench consisting of pertheram C.J. and Brodhust 
Jj. Pertham J. delivered the judgement. It was held by him that 
Mohd. Allahabad Khan was capable of inheritance, as he was 
.acknowledged son of Ghulam Ghaus Khan, while J. Brodhurst 
held that there was no sufficient evidence of acknowledgement from 
‘which an inference could be drawn, therefore no question of 
inheritance arises. 


The plaintiffs appealed against the judgement and the appeal 
“was heard by the full bench. 


‘Full Bench * 


The full bench considered the question in detail, It observed 
“‘The Mahomedan law of acknowledgement of parentage with its 
Jegitimating effect has no reference whatsoever to cases in which 
the illegitimacy of the child is proved and established either by 
reason of a lawful union between the parents of the child being 
impossible (as in the case of an incestuous intercourse of an 
adulterous connection), or by reason of marriage necessary to 
render the child legitimate being disproved. ‘The doctrine relates 
-only to cases where either the fact of the marriage itself or the 
exact time of its occurrence with reference of the legitimacy of the 
acknowledged child is not proved in the sense to the law as distin- 
guished from disapproved. In other words, the doctrine applies 
only to cases of uncertainty as to legitimacy, and in such cases 
acknowledgement has its effect, but that effect always proceed upon 
the assumption of a lawful union between the parents of the 


acknowledged child. 


There is no warrent to justify the view that a child proved to 
be the offspring of fornication, adultery, or incest could be made 
legitimate by any act of acknowledgement by the father. The rule 
is limited to cases of uncertainty of legitimate descent and proceeds 
entirely upon an assumption of legitimacy and the establishment of 
such legitimacy by the force of such acknowledgement. 


Phe ee 
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The High Court further observed that the Muslim rule as to 
tthe acknowledgement of parentage is not a substitute for adoption 
_as understood in the Hindu and the Roman system of jurisprudence, 
Adoption however prevalent among pre-Islamic Arabs, but was 
abrogated by the express words of the Koran and_ has never since 
‘found place in Muslim jurisprudence. 


In view of the principles of law discussed above, it was held 
that there was nothing to prove that the plaintiff-appellant was the 
offspring of adultery, fornication or incest and there was no legal 
bar which cannot disprove the marriage. So Mohd. Allahabad 
Khan was held to be the legitimate son of Ghulam Ghaus Khan 
and as such he was entitled to inherit from the estate of the latter. 


11. Habibur Rehman : Appellant. 
Vs. , 
Altaf Ali Respondent. 


(1921) 48 1.A 114 
- Facts of the Case — 


| One Habibur Rehman instituted a suit against Altaf Ali 
for the declaration that he was the sole heir of Nawab Sobhan of 
Bogra, a Sunni Mahomedan. In the piaint, it was pleaded by 
Habibur Rehman, that he was the son of the Nawab by his second 
wife, one Mozelle Cohen, a. Jewess Converted to Islam. 


The respondent-defendant in his defence alleged that Nawab 
and Miozelle Cohen never married and alleged that the plaintiff 
was an illegitimate son of the Nawab. | 


The plaint was amended by alleging that Nawab had ac- 
knowledged Habibur Rehman on several occasions as his son. The 
issues framed in the case were : 


1. Was Mozelle Cohen married to Sobhan ? 


2. Ifso, was Habibur Rehman the Legitinate son of Sobhan 
and Mozelle Cohen ? 


3. Was there any acknowledgement as pleaded, if so what are 
its legal effects ? 


Calcutta High Court 


The Calcutta High Court held that the marriage between the 
Nawab and Nozelle Cohen was not proved and Habibur Rehman 
was not their legitimate son. It was held that though the Nawab 
acknowledged Habibur Rehman on two occasions, but it was not 
clear whether or not those acknowledgements were made with the 
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intentions of conferring legitimacy upon him, The suit was dis-- 
missed by the High Court. 


The Privy Council | 


_ The Privy council considered the subject in detail. The obser-- 
vations of the privy council were as follows : 


Legitimacy is a status which results from certain facts, Legiti- 
Mation is a proceeding which creates a_ status which did not exist 
before. In the proper sense there is no legitimation under Muslim: 
law. 


By the Mahomedan law a son to be legitimate must be the: 
offspring of aman and his wife ..... any other offspring is the off- 
spring of zina, that illicit connection and cannot be legitimate. The: 
term wife necessarily can notice marriage ; but as marriage may be- 
constituted without any ceremonial, the existence of marriage in 
any particular case will be an open question. Direct proof may be 
available, but if there be no such proof indirect may suffice. Now 
one of the way, of indirect proof is by an acknowledgement of 
legitimacy in favour of a son...It must not be impossible upon the 
face of it, that.is,1t must not be made when the ages are such that 
it is impossible in nature for the acknowledger to be the father 
of the acknowledgee, or when the mother spoken to in an acknow: 
ledgement, being the wife of another, or within prohibited degrees. 
of the acknowledger ; it would be apparent that the issue would. 
be the issue of adultery or incest. The acknowledgement may be 
repudiated by the acknowledgee. But if none of these objections. 
occur then the acknowledgement has more than a mere evidential 
value. It raises a presumption of marriage, a presumtion which 
may be taken advantage ofeither by a wife claimant or a son 
claimant. Being, however, a presumption of fact and not ‘juris et 
de jure’ itis like every presumption of fact capable of being set 
aside by contrary proof. 3 


On the above principles of law discussed, their lordships of 
Privy Council dismissed the appeal of Habibur Rehman with 
costs. . 


| 5. Guardianship 


12. Imambandi | Appellant 
Vs. | 
Mutsadi Respondent. 


(1918) 45 IA 73. 
Facts of the Case 


One Ismail Ali Khan died in March, 1906 leaving consider- 
able immovable property. He left three widows A, B and Zohra, 
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and several children from each widow. Zohra had two children, a 
son and a daughter. In June, 1906, Zohra conveyed for Rs. .0,000 
the shares of herself and her children certain purchasers. The 
purchaser applied for mutation of names in the reveiue registers, 
and the widows and their children opposed the mutation proceed- 
ings. The purchasers from Zohra filed a suit claiming that Zohra 
was the acknowledged wife and her children the legitimate children 
of Ismail Ali Khan and that Zohra, acting on her own and her 
children’s behalf, could alienate the property lawfully. 


Privy Council 


~The Privy Council considered the points of law in detail. It 
was observed that under the Muslim law, the mother is entitled 
only to the custody of the person of her minor child upto a certain 
age according to the sex of the child. But she is not the natural 
guardian of the minor. The father alone, or if he be dead, his 
executor is the legitimate guardian of the minor. The mother has 
no larger powers to deal with her minor child’s property than any 
outsider or non-relative who happens to have charge for the time 
being of the infant. 


According to the Mahomedan law, a person who has charge 
of her person and property of a minor without being his guardian, 
and who may, therefore, be called a de-facto guardian, has no 
power to convey any right or interest in immovable property to 
another, which the transferee can enforce against the infant, nor 
can such transferee, if let into possession of the property under such 
unauthorised transfer, resist. an action in enjectment on behalf of 
the infant as a transpasser. 


The Privy Council affirmed the decree of the High Court 
subject to the plaintiffs’ possession of the shares of the defendants, 
discharged. | 


The appeal was dismissed with costs. 


13. Hashmat Ali Appellant. 
Vea. 
Smt. Surya Begum Respondent. 


97) ALE J. 1082 
Facts of the case 


The appellant and the respondent were the father and mother 
of the minor son, The appellant divorced the respondent and durin 
their wedlock, ason born to them, the guardianship of which was 
under dispute. The mother made an application before the 
District Judge under Section 25 of the guardian and Wards Act 
1890 for the returning of the custody of her minor son, then aged 
about 4 years. It was pleaded by the mother that a few days prior 
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to the making of the application by her, the child was living with 
her but was taken away on some pretext by the father. The mother 
pleaded that it was in the interest of the minor that she may live 
with her mother. The application was allowed by the District Judge 
and the chilhd’s custody was returned to the mother. 


The father filed an appeal before the Lucknow bench of the 
Allahabad High Court against the order of the District Judge. 


Decision of the High Court 


Section 25 of the Guardians and Wards Act, 1890 runs as | 
follows: 


“Ifa ward leaves or is removed from the custody of a guar- 
dian of his person, the Court, if it is of opinion that it will be for 
the welfare of the ward to return to the custody of his guardian, 
may make an order for his return, and for the purpose of enforcing 
the order may cause the ward to be arrested and to be delivered 
into the custody of the guardian’”’. 


A guardian has been defined under Section 4 of the Act as 
meaning a person having the care ofthe person of a minor or of 
his property, or of both his person and property. 


Under the Mahomedan law, the mother is not the guardian 
of her minor son or daughter. She is entitled to the Hizanat of her 
male child until he has completed the age of seven years and of her 
female child until she has attained puberty. The right continues, 
even ifthe mother is divorced by the father of the child, unless, 
she marries a second husband in which the custody will transfer to 
the father. 


The Muslim authors have described that mother is of all 
persons the best entitled to the custody of her infant children during 
the connubial relationship as well as after its dissolution. The right 
of hizanat belongs to her mother, and nothing can take it away 
from her except her own misconduct. 


The Mahomedan law recognises the father to be the natural 
guardian of the minor. The Court is not authorised to appoint or 
declare a guardian of the personss of minor whose father is alive 
and is notin the opinion of the court, unfit to be the guardian of 
the person of the minor. The question whether the right of hizanat 
amounts to the taking away of that right of the father. The question 
was considered in Mt. Siddigunnisa Bibi Vs. Nizamuddin Khan 
A.I.R. 1932 Allahabad, 215, in which two separate judgements 
were delivered by Sulaiman Acting C. J. and Senj. 


Sulaiman acting C. J. quoted the following passage from the 
_ judgement of the Privy Council in the case of Imambandi Vs. 


Mutasaddi AIR 1918 PC. I. 


‘It is perfectly clear that under the Mahomedan law the 
mother is entitled only tothe custody of the person of her minor 
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child upto a certain age according to the sex of the child. But she 
is not the natural guardian; the father alone, or if he be dead his 
executor (under the Sunni law) is the legal guardian. 


He observed that the father does not loose his right of 
guardianship by the mere fact that a female relation is entitled to 
‘tthe custody of the minor girl upto a certain age. 


Sen. J. observed that “Under the Mahomedan law the mater- 
nal grand-mother is not the guardian of the minor grand-daughter. 
‘She has the right of hizanat till the girl attains puberty, but hizanat 
is not the same thing as guardianship of the person. The guardian- 
‘ship of the person rests in the father’. 


Sulaiman Acting C. J. also reffered the case of Musharraf 
‘Hussain Vs. Mohammed Jowed (2! Oudh cases 194) in which case 
tthe respondent sent his wife to the house of his mother Smt. Ghuran 
from Kanpur to Lncknow for the sake of her confinement. She had 
a daughter aged two years who came along with her mother. The 
‘respondent’s wife and the newly born child died soon after the birth 
of the child. The minor daughter who went along with her mother 
was living with Mst. Ghuran. The father made an application 
under Section 25 of the Guardians and Wards Act for the custody 
of her minor daughter. The application had been allowed by the 
Hower court, and the appeal was dismissed by the Chief Court. 


The mother was given preference over father in the matter of 
appointment as guardian of her minor children in the cases Haidari 
Begum Vs. Jawed Ali Shah (1934 A.L.J. 399) and Mt. Sakin Begum 
Vs. Malka Ara Begum (A.I.R. 1948 Alld. 198), but these cases 
were for the appointment of guardian under Section 7 of the 
‘Guardians and Wards Act and not under Section 25 for the resto- 
ration of the custody of the minors. 


The mother has applied for the restoration of the custody of 
the child under Section 25 in this case, which requires that the 
person who seeks the help of the court in restoration of the child 
must be the guardian of the child. The mother is not the guardian 
of child, though she may have aright of hizanat under the Maho- 
‘medan law, and is therefore not entitled to the relief claimed. The 
mother can be given custody ofthe child until she attains the age 
of seven years, butshe can exercise the right by filing a suit and 
not by proceeding under Section 25 of the Guardians and Wards 
Act which is meant only for being exercised by a person who is the 
guardian within the meaning ofthat term under the provisions of 


law. 


The mother can onno account give up her right of hizanat _ 
for even if she were to obtaina Khula in lieu of abondoning her 
right to her child’s custody, the Khula will be valid, and she wil] 
retain her right of hizanat. The mother therefore could not give 
her right of hizanat, but she is not the guardian of the minor, for 
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the reasons already referred to above. She was not entitled under 
S. 25 of the guardians and Wards Act for the custody of the minor: 
who it is alleged had been removed from her custody by the father: 
the father being the natural guardian of the minor. ? 


In the above circumstances, the appeal was allowed and the: 
order of the District Judge was set aside and the application of the 
respondent under Section 25 of the Guardians and Wards Act was 
Pee eH However no orders regarding cost were made by the: 

ourt. | 


5. Gifts. 
14, Mohammad Abdul Plaintiff-- Appellant 
Ghani Khan & Another 
Vs. | | 
Fakhra Jahan Begam Defendants—Respon- 
& others dents. 


1922 PC 281 
Facts of the case 


One Niamat Ullah Khan was granted the property in dispute: 
after the mutiny of 1857, for which a primogeniture a sanad was 
granted to him. Niamat Ullah died leaving no issue, but he made 
a will in favour of his wife Munni Bibi. Niamat Ullah had two. 
younger brothers Lutf Ullah Khan and Ibrahaim Khan. 


On 7th March, 1884, Munni Bibi, executed a document in 
favour of Mohammad Luft Ullah Khan and it was provided that 
she will be the owner of all the proporties with the exception of 
certain village and certain lands which during her lifetime were to 
remain in her and her relations possession free of rent and without 
payment of Government revenue and over which she will have no. 
power of alienation by mortgage, sale or gift and after her death, 
the donee will be the full owner. The donee was required to pay 
all the debts and the Government revenue from other property 
gifted to him except that of village Gundhia 


The donee Sri Lutf Ullah Khan was given the physical posses-. 
sion of all the properties except village Gungipur and other pro- 
perties which were the subject matter of the suit, on the execution 


of the document. 


Munni Bibi died on 16.6.1906 leaving Mohd. Abdul Ghani 
Khan and Mohd. Abdul Rahim Khan her brother as heirs. On 
97.11.1907, Lutf Ullah mortgaged 4 annas 5 pies share of village- 
Gundhia to one Pandit Sheo Dayal. Few years later Lutf Ullah died. 
leaving behind him the widow Mst. Chand Bibi and a son Hamid. 
Ullah Khan transferred the one or the other portions of properties: 
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in dispute in favour of his two wives Mst, Fakhur Jahan Begam and 
Mst. Ashgari Begam. | 

Hamid Ullah Khan, Mst. Chand Bibi and Mst. Ashgari 
‘Begum sold the 4 annas 5 pies share (mortgaged) to Sheo Dayal for 
Rs. 21,0000 (Rs. 20,000 being due under the mortgage). 


_ A suit was filed on 20.12.1910 against Hamid Ullah Khan, his 
‘two wives, Mohd. Abdul Ghani and Mohd. Abdul Rahmah Khan 
(brothers of Mst. Munni Bibi) on the allegations that Muni Bibi 
bequeathed to their father Mauza Muhdi Misir- 4 annas 5 pies 
share of village Gundhia and the two groves, the house and certain 
land in village Jalalpur by a will dated 10.6.1906. The suit was 
not contested by Mohd. Abdul Ghani Khan and Mohd. Abdul 
Rahman. Abdul Ghani had written a letter to Bhsan Ullah and 
Abdullah Khan that they can get the property under the alleged 
‘will. The suit was dismissed, as not proved. 


The present suit was filed by Mohd, Abdul Ghani Khan and 
Abdul Rahman Khan against Hamid Ullah Khan, Mst. Fakhr 
Jahan Begum. M:t. Ashgari Begum, Mst. Chand Bibi and Pandit 
Sheo Dayal for possession of village Mundia Misir and 4 annas 
5 pies share in village Gundia and certain other properties as heirs 
of Mst. Munni Bibi. 


The defendants were jointly sued as their title originated in 
the document dated 7.3.1884 executed by Munni Bibi. 


The Trial Court 


The Trial Court held: that the document dated 7.3.1884 
executed by Mst. Munni Bibi was a will in regard to the properties 
in dispute and as a deed of gifts in regard to other properties. It 
‘was also held that Pandit Sheo Dayal was not a bonafide purchaser 
without notice of defect in title of the vendors and therefore the 
purchase was held invalid and the suit of the plaintiffs was decreed 
for 2/3 share. 


‘The Judicial Commissioner’s Court 


Defendant Fakhr Jahan Begum and Pandit Sheo Dayal 
appealed against the judgement and the question of true construc- 
tion of the deed dated 7.3.1884 was raised. ‘The plaintiffs also 
filed cross-objection It was held by the court of judicial Commis- 
sioner that the document dated 7.3.1884 was a gift deed and the 
property passed to Lutf Ullah Khan and Munni Bibi transferred the 
corpus of the property to him reserving to herself the usufruct of the 
property in question in suit for life only. On the above conclu- 
sions, the decree of the subordinated judge was set-aside and the 
suit was dismissed. 


‘The Privy Council 


The Privy Council had to consider the nature of document 
dated 7.3.1884 executed by Munni Bibi. The Privy Council held 
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that in constructing a document, it was to be borne in mind that. 
in Mahomedan law, the gift and a bequest are different. In case: 
of gift, the immediate right of property in the subject of the gift is. 
conferred and in the case of bequest the right of property vests. 
after the death of the testator. 


The Privy Council held that Munni Bibi made a gift of her 
movable and immovable property and zamindari and lambardari. 
estates etc. reserving to herself the usufruct of the property of the 
suit to herself, without reserving any right of transfer in any manner 
over part of the said property. The deed was intended to be an 


immediate and irrevocable disposition of all properties mentioned - 


in the deed subject to the reservation of usufruct to herself of the 
property. 

Therefore the deed dated 7.3.1884 executed by Mst. Munni: 
Bibi was held to be the gift deed and the reservation of the usufruct 
did not by itself make the gift of the property void. 


The Privy Council observed that for a gift interviews three 
conditions are necessary as stated on page 41 in Syed Ameer Ali’s. 
Mahomedan laws as under : 


1. Manifestation of the wish to give on the part of the donor, 


2. The acceptance of the donee, either impliedly or expressly, 


on © 


3. The taking of possession of the subject matter of the gift 
by the donee either actually or constructively. 


The intention and wish of Mst. Munni Bibi and acceptance- 
by Lutt Ullah Khan were clear from the deed dated 7.3.1884 and it 
was also an admitted case that Lutf Ullah Khan obtained possession 
in 1906 and applied for mutation of his name, but Lutf Ullah Khan 
was regarded as having been constructively in possession although. 
no actual physical was delivered to him. Therefore, the gift was 
a valid gift. The appeals were therefore dismissed. 


6. Life Interests 


15. Sardar Nawazish Ali Khan Appellant. 
Vs. 

Sardar Ali Raza Khan Respondent. 

| 1948 PC 134, 


Facts of the case 


One Nawab Ali Raza Khan was granted estate of Nawabganj 
Aliabad Estate of Oudh and the estate of Rukh Juliana of Punjab 
was granted to Nawab Ali Khan. ‘The estates were owned by Sir 
Nawazish Ali Khan who transferred the estate of Juliana to his 
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brother Sri Nasir Ali Khan in his lifetime and he also bequeathed 
the other estate to his brother Nasir Ali Khan by a will dated 
14.2.1882. | 


The pedigree of the deceased is as under 
Nawab Ali Raza Khan. 
| 


| 
Sir Nawazish Ali Khan Nawab Nasir Ali Khan Nisar Ali 


| | 
Hidayat Ali Khan K.B. Sardar Mohd. Bakat Ali sir 
| Ali Khan | fatch Khan 
| | | | 
Sardar Nawa- Mohd. Hussain Ali Mohammad. 


zish Ali Khan Nisar Ali Khan & 3 other 
ae all born after [900 
| | 
Sardar Ali Raza Khan & others all born 
after 1893 


_ Sir Nawazish Ali Khan died leaving behind a son Hidayat 
Ali Khan in 1890. Nasir Ali Khan executed two wills on 15.7.1896 
in favour of Sir Fateh Ali Khan and Mohd. Ali Khan. The wills 
were regarding the two estates and were assented to by the heirs. 


On the death of Nawab Nasir Ali Khan on 19.11.1896, Sir 
Fateh ali Khan entered into possession of both the ‘estates and his 
son Nisar Ali Khan took possession of the estates on his death on 
28.10.1923. Hidayat Ali Khan died in 1924. 


Mohd. Ali Khan filed suit on 9.12.1925 claiming both the 
estates and it was held in the suit by the Privy Council that Fatch 
Ali Khan and Mohd. Ali Khan took life estates under the wills. 
Therefore Mohd. Ali Khan got possession of both the estates as a 
result of the litigation. Mohd. Ali Khan by a will dated 30.5 1934 
bequeathed his property in favour of Nawazish Ali Khan. On the 
death of Mohd. Ali Khan on 3.2.1935, the appellant Nawazish 
Ali Khan took possession of the estates. Sardar Ali Raza Khan 


filled a suit for the recovery of possession in the Chief Court of 
Oudh on 25 3,1935. 


The Trial Court 


The Trial Court has held that the power of appointment given 
by Nasir Ali Khan was valid according to Shia law but it was not 
purported to be exercised in favour of the appellant, who was not 
born in the life time of testator. Therefore the bequest of juliana 


estate was invalid and bequest of Oudh estate was valid under the 
Gudh Estates Acts. 


The court therefore gave a decree for 1/5 of the Juliana 
estate to Sardar Ali Raza Khan. 
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Chief Court 


The decree of the trial court was confirmed by the Chief 
Court. | 


Privy Council 


_ The Privy Council first of all considered the question of vali- 
dity of appointment conferred by the wills of Nasir Ali Khan. The 
Privy Council observed as follows in this connection : 


“Wills are declared to be lawful in the Quran and the tradi- 
tions but it appears that Prophet was not in favour of unlimited 
testamentary power because it is attributed to the Prophet that 
God has allotted to every heir his particular right”. But powers of 
appointment by will to leave property toa person for his life and 
after his death to such members of a class as such person may 
appoint, so special a feature under the English law are not recogais- 
ed in Muslim law. 


In general, Muslim law draws no distinction between real and 
Personal property, and their Lordships known of no authoritative 
work on Muslim, law, whether the Hedaya, or Baillie or more 
modern works, and no decision of this Board which affirms that 
Muslim law recognizes the splitting up of ownership of land into 
estates, distinguished in point of quality like legal and equitable 
estates, or in point of duration like estates in fee simple, in tail, for 
life or in remainder. What Muslim law does recognize and insist 
upon, is the distinction between the corpus of the property itself 
(ayn) and the usufruct in the property (manafi.) Over the corpus 
_ of property the law recognises only absolute dominion, heritable, 
and unrestricted in point of time, and where a gift of the corpus 
seeks to impose a condition inconsistent with such absolute dominion 
the condition is rejected as repugnant, but interest limited in point 
of time can be created in the usufruct of the property, and the do- 
minion over the corpus takes effect subject to any such limited 
interests...this distinction runs all through the Muslim law of gifts— 
gifts of the corpus (hiba), gifts of the usufruct (Arivat), and usufruct- 
uary bequests. No. doubt where the use of a house is given to a man 
for his life he may, not inaptly be termed a tenant for life, and the 
owner of the house, waiting to enjoy it until the termination of the 
limited interest, may be said, not inaccurately, to possess a vested 
remainder. But though the same terms may be used in English 
and Muslim law, to describe much the same things, the two systems 
of law are based on quite different conceptions of ownership. Eng- 
lish law recognizes ownership of land limited in duration ; Muslim 
law admits only ownership wnlimited in duration, but recognizes 
interests of limited duration in the use of property..-their Lordships 
think that there is no difference between the several schools of Mus- 
lim law in their fundamental conception of property and ownership. 
A limited interest takes effect out of the usufruct under any of the 
schools. Their Lordships feel no doubt that in dealing with a gift 
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‘under Muslim law, the first duty of the court is to construe the gift. 
If it is a gift of the corpus, then any condition which derogates from 
absolute dominion over the subject of the gift will be rejected as 
‘repugnant ; but if upon construction the gift is held to be one of a 
‘limited interest the gift can take effect out of the usufruct, leaving 
the ownership of the corpus unaffected except to the exter.t to which 
its enjoyment is postponed for the duration of the limited interest. 


Construing the wills of Nasir Ali Khan, and applying the 
above principles of law their Lordships of Privy Council held that 
-on the death of first life tenant his son and heir claimed that the 
gift to his father was of the corpus and the limitations were repug- 
nant and void but no such analogy exists in acase like the present 
‘which is not founded on trust in Wakif the property is vested either 
in Almightly God or in the Wakif or in his heirs and all beneficial 
interests take effect out of the usufruct. For the above reasons, 
‘their Lordships held that power of appointment contained in the 
‘wills or Nusir Ali Khan was not valid according to the Mahomedan 
Jaw. 


While considering the nature of document dated 30.6.1934, 
executed by Mohd Ali Khan which has been held to be a_ will by 
‘the courts below, their Lordships held that it may be will but it was 
to be noted that it purported only to exercise the power by the will 
of Nasir Ali Khan. No gift of the property belonging to the testa- 
‘tor was made by it and it was stamped under the Indian Stamp Act 
relating to appointment made by writing not being wills and it was 
called a deed at the end of the endowment. Therefore the docu- 
ment was not a will, buta deed. This decision disposed of the 
appeal relating to Juliana estate which belonged to the heirs of 
‘Mohd. Ali Khan under the personal law. 


Apart from Muslim law, a power of appointment can be 
created under the powers of disposition conferred by section 
11 of the Oudh Estates Act, 1868 which applies to all Muslims and 
Hindus talaqdaris. Their Lordships held that the power of appoint- 
ment contained in the will of Nasir Ali Khan in respect of Oudh 
estate will was inoperative in relation to Oudh estate because that 
estate descended according to the rule of primogenoture and not 
according to personal laws of the parties, and to impose upon the 
interest. of Mohd. Ali Khan a valid power of appointment the exer- 
‘cise of which would deprive him of his estate and which might be 
exercised by himself or others as feature events might determine, 
‘would vest in other person aright and title to the estate vested in 
him at the commencement of the Act of 1910. 


In view of the principles of law discussed above, the power of 
‘appointment was held invalid and ineffective as tothe both the 
estates and it was not necessary to consider whether such power 
ould be exercised in favour of a person not born in the lifetime of 
the creation of the power. 
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The appeal was accordingly dismissed. The cross-appeal by” 
the respondent was allowed in part regarding Oudh estate. Sardar 
Nawazish Ali Khan was ordered to bear his own costs throughout: 


and pay half the cost of the respondent Sardar Ali Raza Khan. 
throughout. | 


7. Wakfs 


16. Abdul Fata 
Vs 


Russomoy Dkur Chowdhury 
(1894) 22 IA 76 


Facts of the case 


Two Sunni Mahomedan brothers, Abdur Rehman and Abdur 
Kadir created a wakf whereby they themselves were to the first 
mutawallis of the wakf. The entire benefit of the wakf war to go to: 
their children in the first instance and their descendants from genera-- 
tion to generation until the total extinction of the blood of the 
settlers. Thereafter the income of the wakf was to be applied for 
the benefit of the widows, orphans, beggars and the poor. 


Trial Court 


The Trial Court held that under the Mahomedan law, a wakf. 
can be validly made in favour of the descendants of the 
settler, if a substantial dedication of the property be for charitable 
use at some period of time or other. Therefore the wakf was _ held. 
valid. 


The High Court 
The High Court reversed the decision of the Trial Court 
The Privy Council 


Their Lordships of Privy Council] held that the sole object of. 
the settler was to create a family settlement in perpetuity and the 
gift to charity was illusory. Although there isa gift to the poor, 
and to widows and orphans, but they areto take nothing, not even 
surplus income, until the total extinction ofthe blood relations of. 
the settlers, whether lineal or collateral. 


As regards precepts, which are held up asthe fundamental: 
principles of Mahomedan law, their Lordships are not forgetting: 
how far law and religion are mixed up together in the Mahomedan. 
communities ; but they asked during the argument how it comes 
about that by the general law of Islam, least as known in India, 
simple gifts (hiba) by a private person to remote unborn generations. 
O} descendants, successions that is of inalienable life-interests, are: 
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forbidden ; and whether it is to be taken that the very same dispo- 
sitions, which are illegal when made by ordinary words of gift, 
become legal if only the settler says that they are made as wakfin 
the name of God, or for the sake of the poor. To those questions. 
no answer was given or attempted, nor can their Lordships see 
any. 

It would be doing wrong to the great law-givers to suppose 
that the settler is thereby commending gifts for which the donor 
exercises no self-denail, in which he takes back with one hand what 
he appears to put away with the other; which carefully protect so: 
called managers (mutawallis) from being called to account ; which 
seek to give to the donors and their family the enjoyment of pro- 
perty free from all liability to creditors ; and which do not seek the 
benefit of others beyond the use of empty words. 


A wakf may be illusory whether from its small amount or from 
its uncertainty and remoteness. Ifa man were to settle a crore of 
rupees, and provide ten forthe poor, and that would be at once 
recognised as illusory. It is equally illusory to make a provision for 
the poor under which they are not entitled to receive a rupee till 

after the total extinction of a family ; possible not for hundreds of” 
years ; possible not until the property had vanished away under the 

wasting agencies of litigation or misfortune or malfeasance. Their 
Lordships agree that the poor have been put into this settlement 
merely to-give it a colour of piety, and soto legalize arrangements. 
meant to serve for aggrandizement of a family. 


The appeal was therefore dismissed with costs. 


17. K.M, Shahida Begum and another | Appellant 
Vs. 
Delhi Iron & Steel Co. Ltd, Ghaziabad Respondent 


(1971) A.L.J.R. 510° 
Facts of the case . 


One Mohammad Ishaq Khan was the mutawalli of a wakf- 
and he executed a lease dated 8th December, 1947 in favour of M/s 
Delhi Iron and Steel Co. Ltd Ghaziabad, Defendant No.1 fora 
period of 50 years, of wakf property. The plaintiffs, granddaughter’ 
and dzughter of Mohd. Ishaq Khan, mutawalli filed a suit claim- 
ing that under the deed of wakf they were the beneficiairies and the. 
mutawalli has executed a deed of lease in favour of Defendant No. | 
for a period of over one year in respect ofa part of the wakf pro- 
perty without leave of the court and that the said mutawalli was not 
compenent to grant lease under the terms of the wakf deed or the- 
Mahomedan law and therefore the lease deed executed in favour 
of the defendant No. | was totally unlawful and the company was a. 
trespasser. 
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The suit was contested on behalf of the company on the 
ground that the lease deed was a valid document and it has been 
‘made on the part of Mohammad I:haq as it was beneficial to the 

_ interest of the wakf and hence not open to be challenged. 


Trial Court 


3 The Trial Court dismissed the suit on the ground that the 
nee was in the interest of the wakf and validly made by the muta- 
~walli. 


The High Court 


The appellant went in appeal against the order and decree of 
the Trial Court. The learned counsel for the appellants referred 
“to passage at S. 208 in Mulla’s principles of Mahomedan law, six- 
teenth edition, which is as follows : 


208 : Power of Mutawalli to grant lease : A mutawalli has 
no power to grant lease of wakf property, ifit be agricultural, for a 
“term exceeding three years, and if non-agricultural, for a term exce- 
-eding one year— | 


(a) unless he has been expressly authorised by the deed of 
~wakf to do so; 


(6) or where he has no such authority, unless he has obtained 
‘the leave of the court to do so ; such Jeave may be granted even if 
‘the founder has expressly prohibited a lease for a longer term.” 


The learned counsel for the appellant also relied on the passage 
at p. 439 of Mahomedan law by Ameer Ali Vol. I, third Edition, 
“which is as follows : 


‘Neither the cestui que trurt nor the administrator can grant 
a lease of the wakf property for a long ‘period’, According to Sidi 
_Khalil, two years, according to others three years, is the longest 
term for which a lease may be given unless it is given to the next 
‘beneficiary when it may be for ten years. The lease may, however, 
be extended if the property needs repair. It is a principle that 
_ property held has wakf property must be kept in good repair, and 
‘that future beneficiaries can, in order to preserve their rights, oblige 
‘the usufructor to lease the house that is falling into rain and to 
-apply the rent wholly to its reconstruction or repairs.’ 


The following passages from Tyabji book were also quoted by 
the learned counsel : 


“Subject to the provisions of the various wakf Acts which 
empower the statutory authorities created under the said Acts, the 
Mutawallis may obtain the sanction of the court for the sale or 
‘mortage of wakf property by an application under the Indian 
“Trustees Act, X XVII of 1866. But otherwise the sanction must be 
-obtained by instituting the suit. 
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“‘Now staturory authorities created under various wakfs statu-- 
tes have drastically curtailed and regulated the power with regard. 
to alienation of wakf properties. 


The learned counsel for the appellants relied on the decision. 
of Askari Husain Vs. Chunni Lal (28 A.L.J. 205) where in Mukher- 
jee J. observed as follows : 


“It is a picce of substantive Mahomedan law that a mutawalli. 
whether the wakf be a public or private one cannot, practically 
speaking; transfer property without the sanction of the kazi. The 
mutawalli’s power of transfer is very much limited indeed ; cases 
may occur in which a transfer of a portion of the wakf property if' 
timely made, would save the rest from destruction or loss. It is. 
stated in the petition that the present case was like that. If the 
sanction of the Qazi has to be obtained, under the Mahomedan law, 
and, if without a previous sanction being obtained, no purchaser 
may be forthcoming to purchase the property except at the risk of 
losing it eventually, it is recessary that the mutawalli should be in a. 
position to obtain that sanction.” 


In Abdul Rahman Vs. Abdul Hassain 40 Calcutta Weekly 
Notes 585, it was held that ‘Under the Mahomedan law a mutawa- 
lli cannot grant permanent lease of wakf property in the absence of 
express authority in the wakf deed or leave of the court obtained. 
for the purpose...Such lease being wholly invalid cannot be enforced. 
even against the persons granting it. 


The learned counsel for the respondent has contended that 
under the strict rules of Mahomedan law the leave of the court may 
be necessary for making a lease for a period exceeding one year, 
but such lease in the absence of sanction of the court would not be 
void if it is found to be for the benefit of the wakf. The learned: 
counsel] placed reliance on Nimai Chand Addya Vs. Golam Hussain 
(1.L.R. 37 Calcutta, 179). Inthat case a mortage of the wakf 
property was made by the mutawalli on account of pressing neces-. 
sity without the permission of the Qazi. The validity of the trans- 
fer was challenged in a suit and it was held that the mortage of the. 
wakf properties was for urgent necessity and was proper. For that 
reason it was held to be a valid mortage in law, in as much as it 
might be taken to have been retrospectively approved by the. 
court. 


The above principle of law was followed in Afzal Husain Ys. 
Cheddi Lal A.I.R. 1935 Allahabad, 792. It was observed by their : 
Lordships of Allahabad High Court as follows : 


‘On a review of all these rulings we are of the cpinion that 
the distinction drawn in I.L.R. 37 Calcutta 179 is a distinction 
which we should follow and that in the present case the validitv of 
the mortage depends on whether we consider that the usufructuary 
mortage was one which should have been sanctioned by the District 
Judge ifan application had been made to him previous to the 
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-execution of this supurdnama. The transaction was therefore clearly 
-one intended to preserve the wakf property. Under these circums- 
tances we have no doubt that a District Judge would have acted 
-correctly in giving sanction for the supurdnama. 


The ratio decident of 37 Calcutta 179 and 1935 Allahabad 792 
was followed in Zafarbhai Vs. Chhaganlal A.I.R. 1942 Bombay 21 
“wherein it was held that “Under the Mahomedan law it is compet- 
ent to a rutawalli to lease for a long term the wakf property with 
the sanction of the court and even if such sanction is not obtained, 
‘the court has the power to grant retrospective sanction, if it is 
‘satisfied that the transaction is for the benefit of the institution. 


I see no distinction in principle between antecedent and sub- 
‘sequent sanction in the case of a long term lease if a mortgage by a 
“mutawalli can be validated by subsequent sanction as in 37 Cal. 179 
and 57 All. 727. ‘The test in both the cases is the same viz. neces- 
sity or benefit to the institution.’ 


Their Lordships observed that in their opinion, the correct 
~position of law is that an alienation whose validity is challenged, 
for want of sanction of the court must be judged on the touchstone 
as to whether such transaction was for legal necessity or for the 
‘benefit of the wakf the beneficiaries. If it is found, the other sub- 
sidiary questions are immaterial, viz. as to whether the sanction was 
-actually asked for and accorded in a civil suit, wherein its validity 
is impugned, it has substantially the same effect as if the transaction 
‘was made with the sanction of the appropriate court. In these 
‘circumstances, the alientation cannot be struck down as invalid and 


vmust be upheld. | 


_ Therefore the appeal was dismissed. 


18. Valia Peedikakkandi Katheessa Umma Appellants. 
and others 
Vs. | 
Pathakkalan Narayanath Kunhamu Respondents. 


and others 
AIR 1964 SC 275 


‘Facts of the case 


One Mammotty was married to Seinaba. Mammotty made gift 
-of his movable and immovable properties to Seinaba by a gift deed 
dated 7.4.1944 Mammotty died on 3.5.1946 without leaving any 
issue. Seinaba also died on 25.2.1947. The donor Mommotty was 
in a hospital for long time and he was discharged uncurred a month 
‘before the execution of the gift deed in favour of his wife and he 
aemained in his mother’s in law house afterwards. 
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After the death of Seinaba, Kunhamu elder brother of 
Mammotty instituted a suit for 6/16th share in the property of the 
‘property of the deceased on the allegation that the gift was void 
under the mahomedan law. The plaintiff also joined his two sisters 
as defendants who according to him were entitled to 3/l6th share 
‘each. It was contended on behalf of Kunhamu that if succession be 
reopened, his widow Sainaba was entitled to the enhanced share 
-of 1/4 as there was no issue and the remaining 3/4 was divisible 
between Kunhamu and his two sisters, he will get twice as much 
as each sister. | 


‘The Trial Court 


The Trial Court accepted the contention of the plaintiff and it 
‘was held by the court that a gift by the husband to her minor wife 
ito be valid must be accepted on her behalf by a legal guardian of 
ther property under Mahomedan law, t.e. by the father or his exe- 
utor or by grand-father and his executor. The mother of Seinaba 
‘was not the legal guardian of her daughter and therefore the gift 
was void. 


‘The Lower Appellate Court and the High Court 


The Lower Appellate Court and the High Court confirmed the 
decision of the Trial Court. 


The Supreme Court 


The question for determination before the Supreme Court 
‘was “Is a gift by a husband to his minor wife and accepted on her 
behalf by her mother valid” ? 


The judgement of the Supreme Court was delivered by 
Hidayatullah J. It was held by the Supreme Court that under the 
Mahomedan law, the actual or constructive possession completes 
the gift and registration does not cure the defect. The declaration 
in the deed, that possession was given to the minor will also not 
cure the defect, unless his guardian of property intervenes and | 
minor reached the year of discretion. ‘The property should be given 
to the donee and the donor must depart the pessession and the 
donee must enter upon possession. 


The rule of possession has been relaxed in certain cases, 
Hedaya P. 484 mentions some of them as follows : 


“Tt is lawful for a husband to take possession of anything 
given to his wife, being an infant, provided she has been sent from 
her father’s house to his, and athough the father be present, because 
he is held by implication, to have resigned the management of her 
concerns to the husband. Itis otherwise where she has not been 
sent from her father’s house, because then the father is not held to 
have resigned the management of her concerns. It is also otherwise 
with resspect to a mother or any others having charge of her ; 
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because they are not entitled to possess themselves of a gift in her 
behalf, unless the father be dead, or absent and his place of resi- 
dence unknown ; for their power isin virtue of necessity, and not. — 
from any supposed authority, and this necessity cannot exist whilst. 
the father is present.’ 


Their Lordships of Supreme Court held that gift in the present: 
case was valid gift. Mammotty was living in the house of his mother- 
in-law at the time of making the gift and was probably a very sick. 
person, though not in death-bed-illness. His minor wife had attained. 
discretion and she was capable to accept the gift. She was living in 
her mother’s house where her husband was also residing. The inten- 
tion to make the gift was clear because it was made by a deed which 
was registered and handed over by Mammoty to his mother-in-law 
and accepted by her on behalf of the minor. There can be no 
question that there was acomplete intention to divest ownership: 
on the part of Mammotty and to tranfer the property to the donee 
the wife. It seemed not possible to hold that by handing over the 
deed to his mother-in-law, in whose charge his wife was living 
during his illness and afterwards, Mommotty did not complete the 
gift. 


Such a gift must be accepted as valid and complete, in their 
Lordship’s opinion. The appeal was allowed and the judgement 
of the High court .and of the courts below were set aside and the 
suit of the plaintiff was dismissed with costs throughout. 


8. Presumption 


19. Gobind Dayal Appellant. 
Vs. 
Inayatullah Respondent. 


(1885) 7 All. 775 (FB): 

Facts of the case 

The plaintiff filed a suit to enfurce the right of pre-emption. 
The pre-emptor and vendor were Mahomedans and the vendee was. 
a Hindu. The plaintiff was claiming the right by virtue of his being 
a co-sharer in the right and property sold, and also by aright of 
vicinage and in the other asa ‘partner in the property the subject. 
of sale’. 
The Trial Court 

The Trial Court dismissed the suit holding that the right of 
pre-emption could not be enforced by a Mahomedan against a Non- 
Mahomedan vendee, 


Lower Appellate Court 


The lower appellate court held the contrary view and reversed 
the decree of the trial court, and remanded the case for disposal 
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on the merits. The defendants appealed to the High Court from the 
order of Lower Appellate Court 7 


The High Court 


The appeal came up for hearing before Mahmood and 
Straight JJ who referred the following question to the Full Bench : 


‘In a case of pre-emption where the pre-emptor and vendor 
are Mahomedans and the vendee a Non-Mahomedan, is the 
Mahomedan law of Pre-emption to be applied to the matter, in 
advertence to the terms of Section 24 of Act VI of 1871” ? 


Section 24 of the Bengal Act Provides as under : 


“Where in any suit or procceeding it is necessary for any 
court under this Act to decide any question regarding succession, 
inheritence, marriage or caste, or any religious usage or institution, 
the Mahomedan law in cases where the parties are Mahomedans, 
and the Hindu law in cases where the parties are Hindus, shall form 
the rule of decision, except in so far as such law has, by legislative 
enactment, been altered or abolished. In cases not provided for by 
the former part of this section, or by any other law for the the time 
being in force, the court shall act according to justice, equity and 
good conscience.’ | 


The High Court considered the nature of the right of pre- 
emption and observed as follows : 


‘“‘Pre-emption is a right which the owner of certain immovable 
property possesses, as such, for the quiet enjoyment of that immov- 
able property, to obtain, in substitution forthe buyer, proprietory 
possession of certain other immovable property, not his own, on 
such terms as those on which such latter immovable property is 
sold to another person. 


Pre-emption is closely connected with the Muslim law of in- 
heritence which provides that upon the death of an owner, his 
property is to be divided into numerous fractions. Under these 
circumstances to allow the Mahomedan law of inheritance, and to 
disallow the Mahomedan law of pre-emption would to carry out 
the law in an imperfect manner; for the latter is in reality the proper 
complement inthe force. Among Aryan systems it is not so comp- 
letely spilt up but under the Mahomedan law, an owner’s property 
is sometimes divided into 23 shares. If such alaw of inheritence 
were not mitigated by the law of pre-emption, the result would be 
serious inconvenience and possibly even disturbance more particularly 
on account of zanana system, which prohibits the invasion of 
privacy. 


The law of pre-emption is essentially a part of Mahomedan 
jurisprudence, It was introduced in India by Mahomedan judges 
who were bound to administer the Mahomedan law. Under their 


290 | MUSLIM LAW _ 


administration, it became and remained for centuries, the common 
law of the country and was applied universally both to Mahomedans 
and Hindus. The right of pre-emption was never recognised by the 
Hfindu law, nor the courts have ever recognised the rule of pre- 
emption as part of the Hindu law. Ina course of time, pre-emption 
became adopted by the Hindus as a custom. 7 


The Mahomedan law of pre-emption must be administered in 
cases in which all the parties are Mahomedans. Similarly if all the 
parties to a pre-emptive suit are Hindus the rule of pre-emption 
does not apply. The law of pre-emption also does not apply in cases 
(t) in which the pre-emptor is a Mahomedan, and vendor and vendees 
are Hindus, (t+) in which the pre-emptor and vendor being Hindus 
and vendee Mahomedan and (iii) in which the pre-emptor and 
vendee are both Hindus and the vender Mahomedan. 


In case in which the pre-emptor and the vendor are Maho- 
medans and the vendee a Hindu, the court held that the Maho- 
medan law of pre-emption is applicable. Because if the Hindu 
purchaser is to be affected by the Mahomedan pre-emptive claim, 
it would be on the principle of a cognate maxim that land passes 
with its burden, and there would be no violation of the nations of 
justice, equity and good conscience. If a Mahomedan pre-emptor 
can by the exercise of his pre-emptive right prevent the intrusion 
of another Mahomedan, he should a fortiori, be able to do so in 
the case of purchaser who belongs to a different race and creed for 
it may be taken that a non-Muslim purchaser under such conditions 
would be more objectionable to the Muslim pre-emptor. It would 
not be equitable that persons who are not Mahomedans but who 
have dealt with Muslims, in respect of property, knowing perfectly 
well the conditions and obligations under which the property is 
held, should merely by reason that they are not themselves, subject 
to Muslim law, be permitted to evade these conditions and obli- 
gations. 


The right of pre-emption does not prohibit the sale in general. 
The law does not oblige the vendor to give notice of the projected 
sale to the pre-emptor, nor does it vitiate a sale executed without 
his permission. The right of pre-emption is not a right of purchase, 
but is simply a right of substitution, entitling the pre-emptor to 
standin the shoes of the vendee in respect of all the rights and 
obligations arising from the sale under which he has derived 
title. | 


It was therefore held that in a case of pre-emption where the 
pre-emptor and vendor are Muslims and the vendee a non-Muslim, 
the Muslim law is to be applied to the matter. 
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20. Ram Saran Lall : Appellant. 
Vs. 
Mst. Domini Kuer. Respondent. 


A.LR. 1961 SG 1747 
‘Facts of the case 


The appellants had their residential house continguous to the 
house owned by certain persons who were Pandeys. The pandeys 
executed a sale deed on 31.1.1946 in favour of the respondent pur- 
chaser in respect of their house. The appellants claimed a right of 
‘pre-emption on acconnt of that sale. The consideration of the house 
in the deed was Rs, 2,000/-. 


The sale deed was presented at the registration office for 
registration by the pandeys on 31.1.1946 and it was kept by the 
registrar’s office for the necessary entries and copies being made. 
‘On 2nd February, 1946, the appellants came to know of the exe- 
cution, made the talab-i-mowasibate. On 7th February, 1946 the 
yandeys handed over the receipt granted by the Registration office 
‘to the respondent purchaser who paid the balance of the price as 
‘stipulated in the sale deed. On 9.2.1946 the documents were copies 
in the Registrar’s books and the registration became ccmplete as 
‘provided in Section 6! of the Registration Act. The purchaser 
received the sale deed from the Registrar office on 13.2.1946. 


The appellants filed the suit for pre-emption on 9.9.1946. 
- The Trial Court . 


The trial court held that the plaintiff was entitled to the right 
of pre-emption, and therefore decreed the suit. 


‘The Lower Appellate Court 


The judgement and decree of the trial court was confirmed 
by the lower appellate court. : 


‘The High Court 


‘The High Court considered the case, and observed that the 
right of pre-emption arises only out ofa valid, complete and bona 
‘fide sale. The statement of law has been accepted by both the 
parties. There is no dispute on the point that the sale to the respon- 
dent was valid and bona fide One of the requisites before the right 
of pre-emption can be exercised is the preliminary demand by the 
-pre-emptor and such demand must be made after the completion of 
the sale. 


The appellants pleaded that the sale was governed by the 
Transfer of Property Act, 1882. Section 54 of the transfer of 
Property Act provides that sale of tangible immovable property of 
the value of Rs. 100/-and upwards which the house admitted 
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could be made bya registered instrument. It was contended that. 
when a sale had to be made by a registered instrument, it became 
complete only on the instrument of sale being copied in the books. 
of the Registration office. The view was accepted by the High 
Court, and held that in this case, the sale became complete on the 
completion of copying of the deed in the books of Registration office, 
which was done on 9.2.1946. The High Court came to the conclu- 
sion that the appellants were not entitled to enforce their right of 
pre-emption because they had not made the preliminary demand. 
after the completian of the sale as the law required them to do, 
but before that is on 2.2.1946. 


It was pleaded by the attorney general on behalf of the appe-- 
llants that the High Court has over looked Section 46 of the Regis- 
tration Act according to which the registered doccument operates 
from the time, from which it would have commenced to operate if 
no registration thereof had been required and not from the time of 
its registration. It was contended by the learned Attorney General. 
that once a document is registered it begins to operate from the 
time it would have otherwise operated and therefore the position. 
in the case was that the sale became operative on 31.1.1946. 


Their Lordships observed that Section 46 of the Registration. 
Act decide which of two or more registered documents in respect: 
of the same property is to have effect. The section applies to a docu-- 
ment only after it has been registered. It has nothing to do with 
the completion of the registration and therefore the contention of 
Attorney General was rejected. 


_ Their Lordships held that the sale in this case became comp-- 
lete on 9.2.1946 and the appellants did not make the preliminary 
demand of pre-emption after the completion of the sale. Therefore 
the appellants were held not entitled to enforce their right of pre-- 
emtion. 


The appeals were dismissed accordingly and the appellants. 
were ordered to pay the costs of the appeal throughout. 


21. Jafri Begam Appellants.. 
Vs. | 
Amir Muhammad | Respondents. 


(1885) 7 All. 822 (FB) 
Facts of the case | 


One Ali Mohammad Khan died in 1878 leaving his parents, 
his widow Wirasat Begam, two sons Ali Ahmad and Abdul Majid 
and three daughters Banarsi Begum, Niyaz Begum and _ Jafri. 
Begum and his brother Amir Muhammad Khan as his heirs. 
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Abdur Rehman, husband of Jafri Begum, instituted a suit on 
8:12.1879 and obtained a decree for debts due from the deceased 
against Wirasat Begnm, Ali Ahmad, Abdul Majid and the three 
daughters as heirs in possession of the estate of deceased and in 
execution of decree 10 biswas of village Bakhtiarpur were put for 
sale. The auction was purchased by Abdul Rehman himself. Later 
on, Amir Muhammad Khan, brother of the deceased instituted a 
suit against the widow, the sons and the daughters of the deceased 
for the recovery of his share of the estate, as he was not a party to 
the previous suit. The mother and father of the deceased having 
died in this order after the death of Ali Mohammad Khan. 


The suit was contested by Jafri Begum. She said that she was 
the sole owner being represent alive of her deceased husband. 
Abdur Rehman, who had purchased the 10 biswas of village, 
‘Bakhtiarpur in auction sale in execution of decree for debts due 
from Ali Mohammad Khan. 


‘The Trial Court 


The ‘Trial Court held that the whole of the village Bakhtiarpur 
Delonged to deceased Ali Muhammad Khan, out of which 10 
Biswas was sold in execution and purchased by Abdul Rehinan but 
plaintiff was not a party to that suit, so he cannot be debarred from 
obtaining his legal share. 


‘The High Court 


The case came for hearirg before Straight and Mahmood JJ 
who referred the following questions to the full Bench: 


1. Upon the death of a Mahomedan intestate, who leav’s 
unpaid debts whether large or small, with reference to the value of 
his estate, does the ownership of such estate devolve immediately on 
his heirs, or is such devolution contingent upon, and suspended till, 
payment of such debts ? 


2. Does a decree relative to his debts, passed in a conten- 
‘tions or non-contentious suit against only such heirs of a deceased 
Muhomed debtor as are in possession of the whole or part of his 
estate bind the other heirs, who by reason of absence or other 
cause, 2re out of possession, so as to convey to the auction purcha- 
ser, in execution of such a decree, the rights and interests even of 
such heirs as were no parties to the decree ? 


3. If not, can such heirs as were no parties to the decree 
wecover from the auction purchaser, in execution of such decree 
possession of their shares in the property sold without such recovery 
of possession being rendered contingent upon payment by them of 
their proportion of shares of the ancestor’s debts for which the 
decree was passed and in satisfaction where of the sale took place ?” 
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The third question was amended by the full Bench as follows = 


“If not, is the plaintiffin this case entitled to recover from: 
the auction purchase in execution of such decree possession of his. 
share in the property sold, without such possession being rendered. 
contingent, upon payment by him of his proportionate share of the 
ancestor’s debts for which the decree was passed, and in satisfaction: 
where of the sale took place ?” 

The judgement was delivered by Petheram C.J. Straight,. 
Oldfield and Brodhurst JJ. 

It is well known that the Muslim law of inheritance is based. 
upon a passage in the fourth chapter of Qoran : 

“God hath thus commanded you concerning your children ;. 
A male shall have as much as the share of two females, but if they 
be females only, and above two in number, they shall have two: 
third parts of what the decease I shall leave; and if there be one she 


shall have the half. And the parents of the deceased shall have — 


each of them a sixth part of what he shall leave, if he has a child, 
but if has no child, and _ his parents be his heirs, then his mother 
shall have the third part. Andif he has brother his mother shall. 
have a sixth part, ‘after the legacies ‘which he shall bequeath and: 
his debts be paid. You know not whether your parents or your 
children be of greater use upto you. This is an ordinance from 
God, and God is kuowing and wise. Moreover, you may claim. 
half of what your wives shall leave, if they have no issue, bul if they 
have issue, then ye shall have the fourth part of what they shalk 
leave, ‘after the legacies which they shall bequeath and the debts be 
paid. ‘They also shall have the fourth part of what ye shall leave, 
in case ye have no issue, but if ye have issue, ‘after the legacies’, 
which ye shall bequeath and the debts be paid. Andifa man_or 
woman’s substance be inherited by a distant relation, and he or she 
has a brother or sister, each of them two shall have a sixth part of 
the estate. But if there be more than this number, they shall be equal 
sharers in a third part, after payment of the legacies which shall be. 
bequeathed and the debts, without prejudice to the heirs. 


The phrase ‘after the legacies which he shall bequeath and his. 
debts be paid’ gives rise to two difficulties in the minds of -Muslim. 
jurists (1) whether the fact that legacies were mentioned before 
debts gave the former precedence over the latter in the administra- 
tion of the estate of deceased persons; and (ii) whether the word. 
after related to the devolution of inheritance, or to the ascertain-. 
ment of the extent of the share to b2 ajlotted to various heirs. The 
explanation of Baizawi, one of the greatest commentators on the: 
Koran, whose views have been universally accepted by Muslim 
Jurists says that the word after, as used in the Koran, simply refers. 


to the balance of the estate after the payment of debts and legacies,, 


but does affect the question of devolution. 


Al Sirajiyyah, a treaties of the highest authority on the 
Muslim law of inheritance, says, ‘Our learned in the law (to whom 
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God be mericiful) say : There belong to the property of a person 
deceased four successive duties to be performed by the Magistrate... 
first his funeral ceremony and burial, without superfluity of expense 
yet without deficiency, next the discharge of his just debts from the 
whole of his remaining effects : then the payment of his legacies out 
of a third of what remains after his debts are paid ; and lastly, the 
distribution of the residue among his successors.’ 


This passage shows the priority possessed by the three charges 
to which the estate is subject when inherited by heirs. The above 
passage has no bearing upon the question of the exact point of time 
when inheritance devolves upon the heirs. When they inherit the 
property, they take it, of course, subject to these prior charges, as 
they would subject to mortgages. But there is no rule in the 
Mahomedan law which would render such charges, or even 
mortgages, an impediment to the devolution of property on the 
heirs by inheritance. The devolution of inheritance takes place 
immediately upon the death of the ancestor from whom the pro- 
perty is inherited. 


_ Muslim heirs are independent owners of their specific shares. 
and if they take their shares subject to the charge of the debts of 
the deceased, their liability is in proportion to the extent of their 
shares. If every suit to recover a debt from the heir of a deceased 
debuor, irrespective of the form in which it has been instituted, is to 
be regarded as an administration suit, any suit for money or any 
claim, however small, by tradesman, may be so considered, creating 
anomalies and difficulties. 


On the principles of law discussed above, it was held by the 
High Court that ‘plaintiff cannot obtain a decree for possession of 
his share of the property in suit without such decree being rendered 
contingent upon payment by him of sueh proportion of the pur- 
chase money as would represent his proportionate share of the 
liability to the ancestor’s debts liquidated by the proceeds of the 
auction sale.’ | 


APPENDIX IV 


IMPORTANT QUESTIONS ASKED IN 
VARIOUS UNIVERSITIES 


In this appendix questions asked in different universities have 
been arranged topicwise. The questions which are important and 
asked in universities several times have been given. The trend in 
recent years has changed and the examiners prefer problems 
in comparison to the theretical questions, so the students should 
study the principles of law fully and they should be able to 
apply them in solving the problem. The problems sometimes 
are based on leading cases. If the student could remember 
and cite the concerned case with the answer of the problem, then 
they will be able to get full marks in the problems. The reasons 
in details should be given and the answer should be fully supported 
by the leading cases and the text of the Muslim law. 


CHAPTER I 


The Concept and Historical Background of Muslim Law 


1, Give a short account of the historical development of 
Muslim Law and state the fundamental difference between Sunni 
and Shia notions of law (Aligarh 1964 Suppl. Allahabad 1966). 


2. What are the sources of Mahomedan law? Write a note 
on each. Kanpur 1970, Aligarh 1972, Banaras 1959, 1958, 
Delhi PEL 1966, Gorakpur 1965, Allahabad 1959). 


3. What are the general rules of interpretation of Hanafi 
School of Mohammedan Law > (Poona 1971, Allahabad 1954). 


4, The Mahomedan Law is applied by courts in India to 
Mahommedans not in all, but in some matters only. Comment 
(Kanpur 1976) 


5. God alone is the legislator of Islam ? Explain this by 


particular reference to the sources of the Mahomedan Law. 
(Poona 1971) 


6. Discuss critically Quran and custom as sources of Muslim 


(Allahabad 1975). 


7. Discuss the importance of Ahadis, Ijmaa and Qiyas as 
sources of Muslim Law (Allahabad 1977). 
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CHAPTER II 
Application of Muslim Law in India 


; 1, Explain the main provisions of the Shariart Act, 1937, and 
‘its effect on Muslim communities following customs at variance 
‘with Muslim Law. Is it applicable to all kinds of property and to 


every Muslim regardless of the school to which he belongs ? 
(Banaras 1957) 


__2. State the general rules of interpretation of Hanafi Law as 
‘enjoined by the Muslim jurists. 
(Aligarh 64, 60, 59, 58, Allahabad 1959). 


3. To what extent is the Shariat Act applicable to Muslims 
-in India. (Delhi, BOL 1965, Aligarh 1971 Supp.). 


CHAPTER III 
Conversion to Mahomedanism 


1, Who is a Mahomedan ? What is the effect on the 
“marital rights of any person who accepts Islam religion. 


(Allahabad 1969) 
2. Distinguish between ‘Apostacy and ‘conversion’ under 
-Mahomedan law. What is the effect of conversion to Islam on 
(a) The marital right. 
(6) The rights of inheritance. (Mysore 1972) 


3. Who is a Mahomedan ? State the effects of conversion to 


-Mahomedanism on marital rights and rights of inheritance. 
| | (Poona 1976) 


CHAPTER IV 
Marriage 


I. What are the essentials of a Muslim marriage 7? Distings 


suish between valid, irregular and void marriages. 
(Allahabad 1970, Poona 71). 


2. “Marriage among Mahomedans is not asacrament but 
7purely a civil contract’’. 


In the light of the above observation, discuss the nature of 
‘marriage in Mahomedan law (Aligarh 1967, 68, Poona 72) 


3. Discuss the validity of any four of the following : 


(a) A stipulation in the marriage contract tothe effect that 
‘tthe husband and the wife shall live in a specitied place. 


(6) A contract laying down the terms upon which married life 
as to be regulated and also providing for the- dissolution of marriage 
‘by the wife without intervention of the Court. 
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(c) An agreement for future separation between the husband. 
and the without cause. 


2 (d) A stipulation negativing the husband’s freedom for pro-- 
nouncing talak. 


(e) A stipulation that the husband shall maintain the children. 
of the wife by her former husband. 


(f) An agreement that the wife would not be entitled to any- 
dower and that she would have no rights of inheritance in the estate 
of her husband. (Aligarh 1967 Supp.) 


4. At the time of marriage, the husband agrees with the wife 
as follows : 


“Tf the wife due to any ill-feeling resides at her father’s place 
for a period of 90 days, and if, I fail to bring her back to my house: 
by persuasion within that period, my 1, 2, 3 ‘talak bain’, upon her 
will be effective and she will be able to take another husband after 
the period of iddat”. Is it a valid divorce? Is there any difference: 
between the Sunni law and the Shia law on this point ? 


(Allahabad 1970) 


9. Discuss the validity of the following marriages under 
Mahomedan law, indicating the difference, if any, between the 
Sunni and Shia laws : 

(i) A Muslim: marries a Chiristian girl. 

(22) A Muslim girl marries a Christian. 


(iit) A Muslim girl marries a Hindu. 
(iv) A Hindu girl marries a Muslim (Ailgarh 1963 Supp) 


6. Define marriage. What marriages are prohibited by 
Mahomedan law, and why they are prohibited ? 


Discuss the validity of marriage in any two ofthe following: 
cases : 


(1) A marries the daughter of his own step, mother (from pre-- 
~ vious husband) 


(42) A marries the daughter of his own wife (from previous: 
husband) 


(sti) A marries the sister of his own wife during her lifetime. 


(Delhi 59) 


7. ‘Muslim jurists regard the institution of marriage as par- 
taking of the nature both of Ibadat or devotional act and Muamlat 
or dealing among men. ‘Comment and _ elucidate the exact nature of 


Muslim marriage. (Aligarh 1972): 


8. Low far are the following hindrances in a marriage under 
Muslim law 


‘ 
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(a) Consanguinity. 
(b) Fosterage. 
(c) Difference in religion 


(d) Iddat. (Allahabad 1978): 


%. Examine the validity according to Hanafi law and Shia. 
law of the following marriage : 


: (t) X, a Muslim who has a living wife Y, marries Z who is Y’s- 
niece. 3 


(ii) H, a Muslim divorces his wife CG on Ist January, 1975. 
On 15th March, 1975H dies, C marries a man D on 15th July, 1979. 
(Allahabad 1976) 


10. Advise the woman A in the following cases : 


(a) Astipulated in her marriage contract that she should. 
never be asked to leave her home town. Later on her husband 
demanded that she should accompany him elscwhere and when _she- 

refused, ceased to support her. 


(b) Astipulated in her marriage contrect that she should. 
never have a co-wife ; later on her Lusberd marries another™ 
woman. 


(c) B who is married to A takes another wife C.A, who is emo- 
tionally upset so to her father’s house. Can she secure a divorce ? 
Flow far the plea of cruelty help her in the husband’s suit for resti- 
tution of conjugal rights ? 


(d) B after his marriage with A stipulates that she might 
divorce him if he did not pay her Rs. 1000 on demand. Subsequ-- 
ently, he sues her for restitution of conjugal rights. She demands 
Rs. 1000 from her husband. He refuses to ee She divorces him. 
Discuss the effect of the husband’s suit (Agra 71) 


11. Discuss the validity cf the following marriages according 
to both the Sunni and Shia law 
(i) Marriage with a woman whose husband is alive. 
(11) Marriage with a fifth wife when four wives are alive 
(111) Marriage with wife’s aunt (Agra 1972): 
12. Discuss the validity of marriage in the following cases : 
(t¢) Marriage of a Muslim girl with a Kitabi. 
(11) Marriage ofa Muslim made with a Kitabia, ora fire: 
worshipper. 
(107) Marriage with a woman undergoing iddat. 
(tv) Marriage with his wife’s sister and 
(v) Marriage in absence of proper witnesses. (Agra 1975): 
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13. Discuss the nature, extent and Jegal basis of the ‘impedi- 
~“ments’ to a Jawful marriage in Islam. What is the effect of apostacy 
-of either spouse on a Muslim marriage ? To what extent, if any, is 


‘the rule of Muslim law modified in this respect 
(Aligarh, 1972 Special) 


14. Discuss the validity of a marriage brought about 


(4) by threat. 
(ii) by fraud. 


(177) in jest. Also give reasons and your own view 


(Aligarh I956) 


I5. When can a Muslim husband institute a ‘suit for restitu- 
“tion of conjugal rights 2? Are there any valid defences to such a 
‘suit? Ifso what ? 


Refer to the decided cases, including the leading case of 
-Moonshee Buzloor Ruheem Vs, Shumsoonnissa Begum 
(Aligarh 1971) 
16. (a) State the rules relating to the capacity for a valid 
-Muslim marriage with special reference to puberty. 


(b) What is Muta marriage ? What are its incidents ? 
(Poona 1974) 


17. Under what circumstances does the presumption of lawful 
“marriage arise between a Muslim male and a female. (Poona 1976) 


18. What are the conditions and rules as regards to mainte- 
nance of a wife under the muslim law during coveture, on divorce 
“by husband and on the death of husband ? (Poona 1977) 


CHAPTER V 


Dower 


1. (a) State the grounds on which Arabian jurists have re- 
garded dower as the sale price in a contract of Muslim marriage. 
_Do you agree with this view. Discuss the pros and cons of this 
view and state some other views known to you regarding the nature 
-of dower and indicate your own preference. 


(b) What principles determine the amount of dower payable 
‘to a married Muslim woman when not expressly stipulated ? 


(c) An agreement of ‘Dower’ is entered into only after the 
-solemnisation of the marriage. After the death of the husband his 
heirs repudiate the validity of the agreement. Decide | 

(Aligarh 1967 Supp.) 

2. Define ‘Dower’, Discuss various types of dower, What are » 

‘wife’s rights and remedies if dower is not paid. 


(Poona 1976) (Allahabad 76) 
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3. Define ‘Dower’ and discuss its nature and importance in 
Muslim law. Can awife remit the whole or part of her dower ?’ 
If so under what circumstances ? 

(Allahabad 1971) 


4. Write a short essay ona Muslim widow’s lien for her: 


unpaid dower. (Aligarh 1972, Allahabad 1959, 74) 


5. Explain acd illustrate the terms 
(i) proper dower and 


(ii) deferred dower. Can the agreed amount of dower be: 
varied after the marriage ? Ifso, to what extent ? (Agra 1975): 


6, (a) Can awidow, whois in possession of her deceased 
husband’s estate in lieu of her unpaid dower, trensfer this right of 
possession to any one ? Can her heirs claim to succeed to that. 
right if the widow happens to die while in such possession ? 


(6) A Muslim M dies leaving his widow W, a daughter D and 
his father, F while in possession of her deceased husband’s property 
in lieu of her unpaid dower, W dies leaving D as her sole heir. Is. 
D entitled ro retain possesion ofthat property ? If F wishes to 
secure possession of his share of the estate left by M, what steps will 
have to be taken by him (Agra 1977): 


7. (a) Discuss fully the importance and function of ‘‘Dower’” 
in a Muslim marriage and examine the following statement : 


‘Dower is essential in every Muslim marriage so much so that 
even there is an agreement on the part of the wife to abandon the 
right to dower or to marry without any dower, the agreement will. 
be invalid and ineffective.’ 


How far is it correct to regard ‘Dower’ as the sale price of 
eonnubial intercourse. | 


(b) A husband agrees to give his wife as ‘Dower’ next year’s. 
crops. She files a suit to recover the same. The husband contests. 
the suit. How will you decide the case. 

| (Aligarh 1972 Special) 


8. Discuss the rights of Muslim widow to retain possession 
of her husband’s estate in lieu of dower. Discuss whether such a 
right is heritable and transferable with reference to decided cases. 


(Bangalore 1973): 


9. Discuss the liability of the heirs of a deceased Mahomedan 
for the payment of the dower debt. 7 (Bangalore 1975) 


10. ‘Mahr’ is not ‘consideration’ in the modern sense of the 
term, but an obligation imposed by the law upon the husband as a 
mark of respect to the wife. Comment. (Bangalore 71) 
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11. Whatis ‘Mahr’? What are ‘prompt’ and ‘deferred’ 
-dower ? State the nature of the liabilities of the husband and his 
heirs to pay the dower debt. (Bangalore 1972) 


12. Define ‘Dower’ and explain its important incidents. 
Discuss the Shia and Sunni rules where the marriage contract is 
silent whether the dower was to be prompt’ or deferred “cr partly 
‘prompt and partly deferred. (Kanpur 1971) 


13. A Muslim executed a registered deed whereby he _trans- 
fers a residential house to his wife in lieu of her dower. The posses- 
sion of the house is not transferred to the wife. What is the nature 
of the transaction and 1s the wife entitled to obtain possession of the 
-house through court ? Give reasons for your answer. 


(Kanpur 1973) 


14. (a) Discuss the rights and labilities ofa Muslim widow 
-who is in possession of her deceased husband’s immovable property 
in lieu of her dower. 


(b) A dies, leaving a widow anda son from a_pre-deceased 
~wife as heirs. A dispute arises between the two in respect to the 
-property left by the deceased, and the former forcibly takes posses- 
sion of the entire property and gets mutation from the revenue 
‘court in her favour. ‘The latter then institutes a civil suit against 
‘the widow for the recovery of possession of his share in the property. 
The only defence put forward is that unless her dower debt is paid, 
ithe plaintiff is not entitled to succeed. Decide 

(Aligarh 1964 Supp) 


CHAPTER VI 


Divorce 


1. (a) What different kinds of ‘talak’ are recognised by the 
‘Sunnis and Shias ? When does a talak become irrevocable ? 


(6) A wrote to his wife W on the 19th November, 1954, I 
have divorced thee on the Sth November. 1954 and the period of 
tthe third divorce will expire on the 15th January, 955. 


Ts the divorce effective ? Give reasons for your answer 


(Allahabad 1976) 


2. (a) When is Talaq complete, and what are its legal 
-effects ? 

(b) To what extent, and under what circumstances does the 
Dissolution of Muslim marriage Act (VIII 1939) afford protection 
‘to a Muslim wife against the cruelty of her husband ? Can the pro- 
-yision of the Act be invoked by the wife when her husband contracts 
-a second marriage ? 


(c) Is the divorce valid in the following cases : 
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(t) A and X are married before attaining majority. A becomes 
major and divorces his minor wife. 


(21) B divorces his wife in a state of voluntary intoxication. 


(117) C divorces his wife in a state while he has lost his temper 
-due to sudden provocation. 


(iv) D and Y are married with a condition in the marriage 
‘deed that will never divorce Y. D later on divorces Y 


(Aligarh 1967 Supp.) 


3. (a) Write a critical note on Talak ahsan, Talak hasan and 
“Talak-ul-Biddat and state why Muslim jurists regard first as most 
approved, the second as approved and the third as disapproved. 


(b) A Hanafi Mahomedan repudiates his wife in a fit of anger 
‘through talak-ul-biddat but soon after becomes reconciled ; and the 
couple live together thereafter. Children born to them are acknow- 
‘edged by the father to be legitimate. 


On the death of the father, however, the children!s claim to - 

inheritance is contested by the other heirs. Decide with reasons 

(Aligarh 1967) 

4, Describe the legal consequences of a divorce on the 
‘mutual rights and duties of the husband and the wife. 


W, the wife of H, renounces Islam two years after their 
marriage. Is W entitled to receive any dower from H ? 

(Allahabad 1978) 

3. What is ‘option of puberty ? Under what circumstances 

may the right be exercised ? In what respects was the Law on the 

subject modified by the Disolution of Mushm Marriages Act of 

19337 (Kanpur 1970) 

6. A Muslim divorces his wife. What conditions are neces- 

sary to be fulfilled before he may marry her again. (Kanpur 1970) 


7. On what grounds is a woman, married under the 
Mahomedan Law, entitled to obtain a decree for dissolution of her 


marriage. (Kanpur 1970) 
8. Discuss briefly the different modes in which a marriage is 
dissolved under Mahomedan Law. (Kanpur 1971) 


9. (a) State the different forms of Divorce as recognised in 
Muslim Law. Are the term ‘Divorce’ and ‘Talak’ synonymous. 


(6) The parties were Germans who had married in Christian 
form. The wife came to India and embraced Islam. ‘The husband 
refused to embrace the Muslim faith on the wife calling upon him 
to do. State the effect of conversion of the wife to the Muslim faith 
and the refusal of the husband to embrace that faith on the marriage 
and the right of the wife for a divorce, 
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(c) A the husband of B, has a dispute with B’s brother. A. 
wards B ‘If you go to your brother’s house you ate repudiated by” 
me’, A few days later, B’s brother dies, and according to the custom. 
B goes to the prohibited house to take part in her brother’s funeral 
ceremonies, B claims to continue to be A’s lawful wife. Would 
you uphold B’s claim. (Aligarh 1963) 


10. What modes of talak are known in Mahomedan Law ? 
Discuss each such mode briefly. Can there be a contingent divorce 
in Mahomedans. Explain. (Kanpur 1975) 


11. Discuss the salient features of the Dissolution of Muslim. 
Marriage Act (Act VIII of 1939), (Kanpur 1975) 


12. Discuss the various rights and obligations of parties. 
which arise on the completion of divorce under the Mahomedan 
Law. (Kanpur 1975) 


13. Answer the following with reasons : 


Yusuf, a Muslim domiciled in India, marrige Rita, a christian 
woman by civil marriage in Scotland according to the require- 
ments of Scoth Law. After the marriage the parties became domi- 
ciled in India and Rita embraced Islam. Sometimes Yusuf 
divorced Rita by pronouncing talak under Mahomedan Law. Can 
he do so ? (Poona 1972) 


14. (a) How is divorce by talak effected ? Examine the 
conditions under which talak becomes irrevocable. 


(b) Discuss critically on the consequences of divorce under 


Mahomedan Law. (Allahabad 1974) 


15. Explain the rationale of Iddat. Why are there different 
periods of Iddat in case of divorce and death ? 
(Gorakhpur 1965 Suppy 
16. Define ‘Talak’ and its different kinds and distinguish it 
from Khula. 


Under what conditions can a wife obtain divorce? Is a 
stipulation at the time of marriage authorising a wife to divorce 
herself in case the husband marries a second wife valid and bind- 


ing ? Can this authority be revoked ? 
(Delhi PEL 1966, 65, 54). 


16. (a) Under what circumstances can a Muslim wife get 
herself released from the marriage tie ? 


(b) State the law regarding repudiation of marriage which is 
not contracted by the father or father’s father of a minor and the 
legal effect of such repudiation. (Agra 1972) 


17. What are the different modes of ‘talak’ recognized by 
the Mahomedan Law. Distinguish talak from ‘khoola’ and 
‘Mubarat’. (Mysore 1975) 
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CHAPTER VII __ 
Parentage, Legitimacy and Acknowledgement 


» |. Explain the scope of the doctrine of acknowledgement in 
Muslim Law (Aligarh 1972) 


2. (a) What are the conditions of valid acknowledgement of 
legitimacy ? 7 

(b) A aged 31 years, acknowledges by a writing that B aged 

16 years is his legitimate son. Ais aware at the time of the said 

writing that B is the son of C.A thereafter revokes the said 

acknowledgement by another writing. After A’s death, his widow 

sues B to recover A’s estate in his possession on the ground that A 

died leaving her as his sole heir. Can she succeed ? Give reasons. 

ah (Aligarh 1959) 

3. What is acknowledgement of paternity under Mahomedan 

law and what are the conditions governing it ? (Poona 1971) 


4. Discuss doctrine of acknowledgement of legitimacy in 
Muslim Law with reference to some leading case. (Agra 1971) 


: 5. “Legitimacy is a status which results from certain facts 
while legitimation is a proceeding which creates a status which did 
not exist before ““Habibur Rehaman Chowdhuary and others Vs. 
Altaf Ali Chowdhry and other 40 I.A. 114. Discuss. (Agra 1975) 


' 6. In the proper sense there is no legitimation under the 
Mahomedan Law. Explain. — : (Agra 1977) 


7. (a) Describe the conditions of a valid acknowledgement of 
paternity. — | 

'(b) Under what circumstances is the evidence of acknowledge- 

ment admissible to prove legitimacy ? (Kanpur 1972) 


8. (a) What do you understand by ‘Legitimacy’ under the 
Mahomedan Law. Discuss. 


(b) What are the conditions for a valid acknowledgement ? 
(Kanpur 1975) 


9. (a) If a man were to marry a woman related to him within 
prohibited degrees on the representation that she was not so related 
and the marriage was consummated, will the issue of such a union 


be legitimate ? Give reasons. 

(b) Where direct proof of marriage is not available and _pater- 
nity of a child cannot be proved by establishing marriage between 
its parents, will the marriage be presumed by acknowledgement of 
paternity ? Give reasons. (Aligarh 1965) 

10. Can the doctrine of acknowledgement be invoked in the 
following cases. 
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(a) The legitimacy of A, aged 20 years, is in dispute. B, aged 
27 years claims that A is his son. 


(6) A acknowledges B to be his son. It is discovered that 


at the time of B’s birth, his mother M was a lawfully married wife 
of one Z. (Aligarh 1967 Supp) 


CHAPTER VIII 
Guardianship 


1, Who are considered as legal guardian of the property of a 
minor according to Mahommedan Law? Define the extent of 
powers of legal guardians appointed by the Court, in respect of the 
immovable property of the minor. (Poona 1971) 


2. Define and explain the concept of Hizana. Examine the 
circumstances when female’s right to custody stands forfeited. A 
Muslim marries a Non-muslim and has some children from her. 
Is the mother entitled to exercise the right of Hizana. : 


(Aligarh 1972 Special) 


3. State the guardians with their qualifications and disquali- 
fications of the person and property of a minor. (Agra 1976) 


4. State the rules regarding the guardianship of the person 
of a muslim minor. When isa female disqualified from acting as a 
guardian under Muslim Law. (Agra 1978) 


5. Briefly explain the powers and limitations of the guardians 
of the property of a minor. (Mysore 1971) 


6, Discuss fully the right of mother to custody of her infant 
children. Can the father take away a child under the legal 
custody of the mother ? What are the disqualifications of a 
mother’s right to custody of her infant child 


(Mysore 1972, Kanpur 1975) 


7. Define ‘De-Facto guardian’. Cad a de-facto guardian 
alienate immovable properties of the minor to meet certain impera- 
tive necessities ? Support your answer with decided cases. 

(Mysore 1973) 


8. State the circumstances under which a Court can appoint 
a guardian for the property of the minor. Discuss the power of 
alienation. of such a guardian. (Mysore 74) 


9, Under which law isa guardian of the Muslim minor’s 
person and property appointed ?. What are the main circumstances 
which should be considered by the court in appointing a guardian. 

| (Kanpur 72) 


10. Discuss the circumstances under which the court can 
appoint guardian of a Mahomedan minor 
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CHAPTER IX 
Maintenance 


1. What are the conditions and rules as regard maintenance 
-of a wife under Mahomedan law during coveture, on divorce by 
husband and on death of husband (Poona 71) 


2. Who are the persons entitled to maintenance under the 
Mahomedan law ? The liability, which exists, under Hindu law, 
‘to maintain the members of the family, due to existence of joint 
family property does not arise under Mahomedan Jaw. If you agree 


give reasons (Delhi BCL 1963) 


CHAPTER X 
Wakfs 


1. (a) What are the essentials of a valid wakf ? Discuss them, 
bringing out the difference, if any, between the Shia and Sunni law 
in this regard. 

(b) Are the following wakfs valid : 


| (4) A dedicates his property in perpetuity for the poor but in 
the deed of dedication did not use the term ‘wakf?. 


(4i) B dedicates his property as wakf for a period of two hund- 
red years. 

(i¢7) C dies leaving a will saying that if his pregnant wife 
gives birth to a female child, half of the property left by him will be 
‘wakf. 3 

(tv) D makes a wakf of property which is on perpetual lease. 

(Delht BCL 1961; Aligarh 1967 Supp. ; 
Delht PEL 1960, 59, 57, 1955) 


2. ‘Define wakf. How is a wakf created ? Can a wakf be 
evoked ? (Poona 73) 


3. Answer the following : 


(a) Explain the rules governing the appointment of Mutas 
walli 
(b) What are the powers and duties of Mutawalli 


(c) How and when a Mutawalli shall be removed. 
(Poona 1975). 
4. (a) Discuss the law relating to wakf. Who can createa 
wakf ? 
(b) A, a Mnslim aged fifteen years, creates a Wakf for 90 years, 
of 9000/- rupees. Is the wakf valid ? (Poona 1977) 


5. (a2) A man, who professed to be a Sunni Muslim but was 
inclined towards. Christianity, made a will creating a wakf of his 
property, after his death for purposes of the construction of a mos- 
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que, an orphange and a church. He divided his property equally 
for the three buildings. After his death, his heirs dispute the vali- 
dity of the entire wakf and claim the property by right of inheri- 
tance. Adjudicate on the merit of their claim and give reasons for 
your answer. 


(6) Set out arguments for and against the validity of a wakf 
which has the following terms : 


“T hereby dedicate and make all my immovable and movable- 
properties given below wakfi-fi-sabi-illah and give it into the owner- 
ship and possession of God Almighty...Its income will be enjoyed by 
my male lineal descendants after me, in equal shares. 


If god forbid, no such decendant of mine is left, the income 
will be used for kar-i-khair as the Vice-Chancellor of the Aligarh: 
Muslim University in his absolute discretion chooses 3 

(Aligarh 1966 Supp). 


6. (a) What are the essentials of a valid wakf? 


(b) Discuss their validity and mention who will take benefit: 
under each of them : 


(1) Wakfi omitting to mention how the income of wakf pro- 
perty is to be utilized. 


(ii) Benefit of wakf going to both a temple and a mosque, 
(itt) Specified objects happen to fail. 
(iv) Wakf is for a period of 10 years, (Agra 1971) 
7. (a) ‘A wakf is completed by a mere declaration of endow-- 
ment by the owner., Discuss with reference to some leading case, 
(b) Discuss the validity of the following wakls : 
(¢) A wakf by a non-Muslim 

(4) Wakif reserving the income or part of it for himself, 

(iit) Wakf made with intent to defraud creditors. 

(tv) Wakf for maintaining a church. (Agra 1972) 


8. (a) Define wakf and discuss its essentials 


(b) Discuss the validity of the following wakfs : 


(¢) A wakf with the condition that the wakf property was _ to- 
revert to the wakif in case of need. 


(it) A muslim creates a wakf by will. He puts a class in . the- 
will that wakif shall not operate if a child is born to him. 


(tit) A Hanafi Muslim while making his property wakf reserves. 
50% of its income for himself. ; (Agra 1973) 


9, Distinguish a private wakf from.a public wakf. 
(Agra 1974) 


4 
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| J0. (a) What is the position of ‘Wakf-al-aulad’ before and 
after the Musalman Wakf Validating Act, 1913 ? Explain. 


(6) . What is the difference between Sunni Law and Shia law 
of wakf ? (Agra 1979) 
11. Discuss the validity of the following wakfs with reasons. 
(a) A wakf for keeping Tazias in the month of Muharram. © 
(6) Wakf for maintaining a temple. 
_(c) Wakf for repairs of Imambaras. (Agra 1975) 
12. (a) Write a note on Wakfs. 


_ (6) Discuss the validity of any two of the following disposi- 
tions : — 


(¢) a wakf in favour of the wakif himself for his life-time. 


_ (ii) a wakf with the condition that the property was to 
revert to the wakif in the case of need. 


(4tt) A wakfin respect of a simple money decree. (Agra 1976) 


13. What is the origin of the Muslim law of wakf? 


How for is it correct to say that that the conditions laid down 
‘by the wakif are equivalent to the Commands of the Lawgiver ? 


Can the wakif reserve the power of repudiation of settlement 
-and the power of exchange and conversion of property, at the time 


of dedication ? (Delhi BLO 1960) 
14. (a) Discuss the validity of a wakf in respect of 
(t) asimple money decree ; 


(it) precious stones. 
(iit) shares of limited companies. 


(b) Would you apply the doctrine of cypres in the administ- 
wation of Muslim Wakfs ? (Delhi BCL 1959) 


15. (a) Define Wakf. How isa wakf constituted according 
wto various schools of Muslim law ? 
(6) Examine the validity of the following wakfs : 
(i) A wakf of Rs. 50,000 for 100 years. 


(ii) A wakf in which the wakif directs his debts to be paid 
out of the income of the wakf property. 
(iit) A wakf in favour of the Banaras Hindu University. 
(Aligarh 1971) 
16. (a) Can a person make a valid wakf in favour of his 
children or family. 
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(b) A Muslim dedicates a portion of his porperty as wakf | 
and appoints himself as the first mutawalli, but reserves to himself — 


the right to sell or mortgage the property during the life time. 


Ts this a valid wakf ? - (Delhi PEL 1954, 65): 


17. Define wakf and explain the incidents of a valid wakf. 
How is it constituted and how it is different in nature and incidents. 
from an ordinary Trust ? (Mysore 1970) 


18. Define wakf. Mention the valid objects in respect of 


which a wakf may be created. (Mysore 1971) 


19. Define wakf. What are the essentials of a wakf? Under | 


what circumstances can the doctrine of Cy pres be applied to it ? 
(Mysore 1973) 


20. Define “Mutawalli’. Who are the persons that are compe- 
tent to offer a mutawalli, aud what are the circumstances under 
which a Mutawalli can be appointed. (Mysore 197 4) 

21. Examine the validity of any four of the following as 
objects of a wakf. Give reasons. 
(t) Provision for professsors to teach in colleges. 
(21) Maintenance of poor relations. 
(itt) Payment of dower debt from the Wakif. 
(iv) Payment for the repair of wakif ’s secular property. 
(v) Maintenance of takia 
(vi) Maintenance of the mosques and temples in the wakif’s: 


town. (Aliahabad 1974) 


22. Explain the circumstances in which it was considered. 
necessary to pass the Mussalman Wakif Validating Act of 1913 and 
briefly discuss its main provisions. (Allahabad 1977) 


23. Can the following persons be appointed mutawallis : 


(4) a woman. 
(ii) a minor. 
(iit) a non-Muslim (Allahabad 1978): 


94. How isa Muttawalli appointed ? Cana Mutawalli sell. 
or mortgage the immovable property of the wakf. (Allahabad 1970) 

95. (a) Ina wakf, can a wakif reserve life interest for his. 
own benefit 


(6) Cana Muttawall be removed from office by the founder 
of the wakf. | (Allahabad 197)» 


96. Answer any four of the following— 


(i) Public mosques-whether a mosque is a juristic person ? 
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(it) Sajjadanashin and Khankah. 
(iit) Kazi. | 
(ov) Takia. 
(v) Whether the office of mutawalliis transferable ? 


(vt) When can a muttawalli be removed from office ? 

(Kanpur 1975) 
27. How is wakf created and completed ? Describe some of 
the more important objects which are recognized by Mahomedan 
law as religious, pious or charitable ? What happens ifthe object 

of a wakf are found to be partly valid and partly invalid ? 
(Kanpur 1971) 
28. (a) A sunni muslim makes a wakfof his property by 
will providing that ifa child is bora to him before his death, the 


wakfis not to be given effect to. Is the condition valid ? Please 
give reasons. 


(6) A Mahomedan creates a wakf for distribution of warm 
clothes to the poor Hindu residents of his mohalla every year. Is 
the wakf valid ? Please give reasons. (Kanpur 1972) 


29. A Muslim creates a wakf for a number of specified 
objects, some of which are valid while some of the objects are 
invalid. In what manner should effect be given to the wakf ? 


(i) where amounts for expenditure have been separately 
earmarked for each object and 


(14) Where no separate amount have been earmarked for 
any of the objects. (Kanpur 1973) 
30. A Mahomedan executes a wakf deed creating a wakt o1 
all his property for religious objects. He however reserves the whole 


usufruct of the propetry for his personal use for his life. Is the wakf 
valid ? 


(4) Ifthe wakf is a Hanafi Sunni 
(it) Ifthe wakf is a Shia 


Please give reasons for your answer. 


CHAPTER XI 
Death Bed Transactions 


1. What is Marz-ul-Maut ? What are the essential conditions 
of gift during Marz-ul-Maut ? What is the legal effect of acknow- 
ledgement of debt made during the period ? On an acknowledge- 
ment of debt during death illness made in favour of an heir act as 


proof of debt and can it be given effect to. (Mysore 1970) 


9. What is Marz-ul-maut ? Is there any difference between 
an acknowledgement of debt made during Marz-ul-maut and the 
one made while in health ? Discuss. (Kanpur 1976) 
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CHAPTER XII 


Prezemption 


1. (a) “The right of pre-emption is an exceedingly feeble 
right not at all favoured by law and therefore any one seeking to 
enforce it must prove that he has strictly complied with require- 
ments of law for its enforcement. Discuss this statement critically. 


(6) A,B,C and D own each a house situated in a private 
lane, common to all the four houses, A sells his house to B. Are CG 
and D entitled to claim pre-emption. Will it make any difference 
if the parties are Shia instead af Sunni ? (Aligarh 1967 


2. State, in the order of their priority, the different classes 
of persons entitled to claim pre-emption. What are the points of 


distinction between Shia and Sunni laws of pre-emption. 
| (Mysore /971, Poona 1971) 


; 3. Who are entitled to exercise the right of pre-emption 
in Muslin law? What imperative formalities are to be established 
for claiming such right ? When is this right lost ? | 

(Mysore 1970) 


4. Discuss the basic idea of the right of pre-emption under 
muslim law. With the help of leading cases, assess the constitutional 
status of pre-emption. (Mysore 1971) 


5. ‘The right of Pre-emption creates what I may call a legal 
survitude running with the land” (Mahmood J.) Explain this obser- 
vation, Comment on the nature of pre-emption with reference to 


decided cases. (Allahabad 1973) 


6. Discuss the essential requirements for demanding pre- 
emption ? When is this right lost ? (Allahabad 1973) 


7. (a) Define ‘Pre-emption’. Is pre-emption a right of re- 
purchase or a right of substitution ? Discuss fully. 


(b) Who are the persons entitled to the right of pre-emption ? © 
Is there any difference in this regard between Sunni and Shia law ? 


Explain clearly 


(c) XX, Y and Zare co-sharers in a certain property. X sells 
his share to Y and W. Z seeks to pre-empt. Examine his claim in 
accordance with (¢) Sunni law and (ii) Shialaw. (Allahabad 1974) 


8. According to the ‘Hedaya’ the right of shuffa is but a 
feeble right, as itis the disseizing another of his property merely 
in order to prevent apprehended inconveniences. For this reason 
the law considers certain formalities as imperative’ —Pyzee. 


Comment on the above statement and fully discuss the impor- 
tence of the formalities in this connection. What is the effect of non- 
compliance with the above requirment ? (Allahabad 1966) 
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9. Write a note on the right of Pre-emption under the Maho- 
-medan law. Why is the write of pre-emption recognized by courts 


“in some parts of the country and not recognized in some parts. 
(Kanpur 70) 


10. Onwhat grounds can suit for pre-emption be defeated ? 
-Are there any devices permitted by Mahomedan law for defeating 
a suit for pre-emption ? Explain them. (Kanpur 1971) 

11. (a) Discuss the constitutional validity of pre-emption. 

(6) Will a right of pre-emption arise in the following 

(i) Hiba (it) Sadaqah (iit) lease (iv) wakf (v) inheritance. 

(c) Does the right arise on sale ? If so comment. 


(Kanpur 1975) 


12. Is the right of pre-emption available to all Muslims 
‘under all circumstances ? If it is not so, then give those circum- 
stances when this right can be availed. 


3 _ Awho owns a piece of land, grants a building lease of the 
_dand to B. B builds a house on the land and sells it to C. Will 

4 be entitled to pre-emption ? Give reasons for your answer. 
(Kanpur 1976) 


10. “Sale is the right of the pre-emption’’. Critically examine 
the above statement. Refer to decided cases. Can the vendor imp- 
rove his title so to defeat the right of pre-emption during the 
‘pendency ofa suit for pre-emption and before a decree is passed. 


(Aligarh 1972) 


14. What is pre-emption ? How for the right of pre-emption 
-acts as a fetter on the fundamental right of the citizens of India to 
acquire, hold and dispose of property guaranteed under Art. 19 (f) 
Of the Constitution of India. (Mysore 1973) 


15. Is there a right of pre-emption in the following cases : 
(i) A property acquired by gift or inheritance. 

(12) On a contract to sell at a future time. 

(17) On a sale with reservation of an option of repudiation 

(iv) A perpetual lease on a nominal rent | 


(Delhi PEL 1958, 54, 56, 58, 60, Banaras 1958, 1955) 


CHAPTER XIII 
Gifts 
1. (a) What are the essentials of a valid gift under Mahos 
‘medan law ? 


(b) State the modes of delivery of possession in case of gifts 
of immovable property. 
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(c) Ais entitled to receive the fruits of the property. He 
wants to make a gift of this right. Will the gift be valid ? 
(Aligarh 1967): 


2. Define Hiba (gift). What are its essentials. How is a gift 
revoked. A Mahomedan executes a deed in favour of his wife, 
whereby the grants certain immovable property to her in lieu of 
dower. Possession of the property is not delivered to the wife. State 
with reasons the nature of the transaction. (Poona 72): 


3. What are the essentials ofa gift under the Mahomedan 
law. Is it possible to revoke a gift after the delivery of possession?” 
State the exceptions to the rule, if any. (Poona 1978) 


___ 4. What do you understand by ‘Mushaa’ ? Narrate the rest- 
rictions imposed by the Sunni law on gifts of Mushaa. Are there - 
any exceptions ? 


Do you consider the restrictions reasonable in the advanced . 
state of society todoy ? Give reasons. 


(Delhi PEL 1958, 66, Alligarh 1972 Spl). 
5. “No gift without delivery of possession”. Comment and. 
elucidate the above statement, Refer to decided cases 


(Aligarh 1972). 
6. Discuss the validity of the following transactions : 


(a) A, a2 partner in a firm, makes a gift of his share of the- 
partnership assets to B. 


(b) Bexecutes a deed of gift in favour of C conferring upon. 
him the. proprietory: rights. to certain lands then in the possession 
of Zand claimed by Z adversely to B. B dies without acquiring - 
possession Of the lands. 


(c) C makes a gift of his property to his son D with a condi- 
tion that D should give one-fourth of the income arising from the- 
gifted property to C’s grandson Z, during Z’s lifetime. 


(d) D makes a gift of her undivided share in certain lands. 
to Z. The share is not divided off at the time of the gift, but it is. 


subsequently divided and possession thereof delivered to Z. 
(Aligarh 1966): 


7. Distinguish between ‘Hiba-bil-Iwaz’ and ‘Hiba-ba-Shart-ul-. 
Iwaz’ under Muslim law. Is registration necessary to complete the 
above transactions ? (Mysore 1971): 


8. ‘‘A gift under Muslim law must be express and unequivo-. 
cal. The intention of the donor must be demonstrated by his entire- 
relinquishment of the thing given’’. Comment. Are there exception 
to the above statement ? (Mysore 1973): 
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9. (a) Explain tbe incidence of ‘Mushaa’. Can valid gift of 
property which is capable of division be made in favour of two or 
more persons without divisions. 


(6) A Mahomedan female dies leaving a mother, a son and a. 
daughter. The mother makes a gift of her undivided share in 
the inheritance to the son Discuss giving reasons whether the- 


gift is valid ? (Mysore 1973): 


10. (a) Discuss the validity of a gift made w'th a condition in. 
the nature of a trust. 


(6) Amakes a gift of his property to his son B with a condi-- 
tion that B should pay out of the income there of Rs. 40 every year 
toC during C’s lifetime and divide the rem iining income equally” 
between him Band D during D’s lifetime. Discuss giving reasons. 
whether the gift is valid and is B bound by the condition. 

(Mysore 1974): 


11. (a) What are the different modes of delivery of possession. 
regarding the property bequeathed under a gift in Muslim law. 


(5) A Mahomedan lady executed a deed of gift in favour of 
her son of a house in which the lady and her son were both living. 
The son continued to live with her in the house after the execution 
of the deed. The deed recited that possession was given to the son 
and the son paid the municipal taxes after the execution of the deed. 
There was no physical departure by the mother or formal entry by 
the son. Discuss whether there is delivery of possession and whether’ 
gift is valid, (Mysore 1975) 


12 (a) when and how can a gift be revoked and when can 
this pcwer be exercised ? 


(b) Are the following gifts revokable. 


(1) The holder of a promissory note makes a gift of it to his. 


debtor. 


(ii) A makes a gift of Rs. 1000 to B and then borrows. 
Rs. 1000 from him (Agra 1971) 


13. (a) Describe the essentials of a valid gift with particular 
reference to delivery of possession of inmovable property which is. 
in possession cfthe donor or the tenants or of both the douor and. 
the donee. 


(b) Discuss the validity of the following gifts : 


(i) Aperson makes a gift of agricultural land on condition: 
that the donee should give half the preduce to the donor for his. 
support. Will it make any difference if the land is waste. 


(it) A makes j gift to B saying ‘this house is for thee, if thou 
dies before me it.is mine, if I die before thee ‘it is thine’, 
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_ (itt) =A makes a gift to B of ‘the fruits that may be produced 
‘Dy my trees this year’. _ ; (Agra 1972) 


: 14. Discuss briefty the validity or otherwise of the following 
ETS: 


(#) Gift of property in possession of trespasser. 

(7) Gift with intent to defraud creditors. 

(ii) Gift during marz-ul-maut. 

(iv) G:ft by a husband to his minor wife although the hus- 
‘band did not take possession on behalf of his wife the registered deed 
gift was delivered to his mother-in-law who was living with the 
couple. | (Agra 1973) 

15. (a) Can a gift be revoked ? If so, when ? 


(b) A makes a gift of his house to his daughter. At the time of 
‘the gift he was living in the house with his daughter and thereafter 
‘continued to live therein. The deed recited the possession was 
-8iven to the daughter. Is the gift valid ? Give reasons. (Agra 1974) 


___ 16. A gave to his wife a non-transferable bank receipt and 
said ‘after taking my bath I would go to bank and get it transferred 
‘an your name’. Immediately after he entered the bathroom A dies. 
Discuss the validity of the gift. (Agra 19795) 

17. Define Gift. Discuss the importance of delivery of posses- 
“sion in case of gifts. 


How far can a Mahomedan dispose of his property by gift in 
favour of 

(i) his heirs, and 

(42) strangers ? (Agra 1978) 

18. (a) H a Muslim insures himself and assigns his insurance 
“policy to his wife, W with the condition thatif W_ predeceases H, 
the assignment shall become inoperative. Discuss the validity of the 
“transaction. 

(b) D,a muslim, makes a gift of the whole of his property to 
Aon condition that A shall pay all D’s debts, Examine the validity 
-of the gift and the condition. (Allahabad 19785) 


19. Examine the validity of the following gifts under Maho- 
‘medan law : | 

(a) X makes a gift to R with the condition that R’s sister S 
‘will be married to X. 


(}) Wa muslim woman transfers some immovable property by 
way of gift to her neph>w N, upon condition that he shall pay her 
“Rs. 1000 every year for her maintenance. (Allahabad 1977) 


20. Examine the validity of the following gifts : 
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(i) X makes a gift ofa house to Y on condition that Y shall’ 
not sell it. 


(11) D makes a gift of a house td thie minor son M who lives 
with him in that house. : (Allahabad 197 2): 


~ 21. What is Musha ? Examine fully the validity of the gift. 
of an undivided share in property which is capable of division. 
Give suitable examples. (Allahabad 1972): 


22. Are the following valid gifts ? Discuss fully : 


(1) X executes a deed of gift in favour of Y containing the- 
words ‘so long as I live, I shall enjoy the property but I shalb 
not sell or make gift to anyone, and after my death, you will be the: 
owner.’ 


(ii) X makesa gift of his So to his son Y, with a condi-. 
tion that Y should give the income of one third of the to X’s grand- 
son Z during Z’s life. 


23. (@) Isa gift of equity of redemption possible under the- 
Mahcomedan Law. Discuss. 


b) Wether a gift under the Mahomedan Law required to be- 
reduced into writing ? Wether a gift by a Mahomedan of immov- 
able property worth more than Rs, 100/- requires registration ? 

(Kanpur 1976) 


24. A Muslim woman is owner of an undivided share of an: 
immovable property. The share is however divisible. By means 
of a registered deed she makes a gift of her share to her brother on 
the condition that the brother should make a yearly payment of 
Rs. 600/- together for her maintenance. The deed also provides that 
in case of default in payment by the brother, she is entitled to recover 
the money by a suitin court. Is the transaction valid ? Please 
give reasons for your answers. (Kanpur 1973) 


25, What are essentials of a gift under the Mahomedan law ? 
A executes a deed ofa gift of a dwelling house belonging to him in 
favour of B. The deed is duly registered but possesssion is not deli-. 
vered to B. Is the gift valid ? If not, why ? (Kanpur 1975) 


CHAPTER XIV 
Wills 


1. (a) Are the following legacies valid? Give reasons and 
also the legal effect of each : 


(i) Bequest of property not in existence at the time of making 
the will, but acquired by the testator before his death. 


(it) Bequest to a person not in existence at the time of making 
the will ‘bat born before the testator’s death. 
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(ii) Bequest to a child born one month after the death of the 
testator. 


(iv) An alternatives bequest. 


(b) A, asunni, makes a will in favour of B, a non-heir of one 
‘third of his property. Atthe time of A’s deaih, B is too ill to 
-express his acceptance of the bequest and dies soon after without 
doing it, Are B’s heirs entitled to claim the property covered by 
the will ? (Aligarh 1976) 

2. (a) What limitations have been imposed by the Muslim 
‘Law on testamentary power of a muslim ? 


(b) Is a will revocable in its nature ? Is so, how ? 


(c) Can the following be validly bequeathed : 
(i) a life interest. 
(ii) the right to take the rents or future produce ? 
(itt) the usufruct for a limited time. 
(Delhi 1966, 60, 58, Allahabad 1966] 


3. What is the rule of construction of the terms in a will, 
“which makes to bequests to the same person. (Poona 1970) 


4. State in brief the law regarding election in the case of 
.a will, by giving suitable illustrations. (Poona 1971) 


5. What are essential characteristics of a will ? who are the 
“persons capable of making a will ? (Poona 1972) 


6. What is privileged will? How can it be executed and 
revoked ? (Poona 1972) 


7. What are the formalities for the execution of an unprivileg- 
-ed will ? How is it revoked ? How can it be revived ? (Poona 1973) 


8. What is a will? What is “Codicil’. State the essential 
-Characteristics of a will ? (Poona 1974) 


9. (a) What are the test for determining whether a document 
-is a will or not ? What are the essential characteristics of a will ? 
Enumerate the kinds of Will ? 


(b) A a Muslim goes to an attorney and gives him instructions 
‘to draft his will. Under the said instructions A’s bungalow at Pune 
is given to B. The attorney prepares the will in accordance with 
A’s instructions. A dies before signing the said will. Is B_ entitled 
to the bungalow at Pune (Poona 1975) 


10. Answer the following giving reasons :—_ 


(a) A, whilst delirons, tears up his will into pieces. The 
‘pieces are preserved. On recovering A is informed of what he had 
done. He said that he would make a fresh will. Is the will torn be 


-treated as revoked ? 
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(b) A bequeaths to his daughter ‘“‘My house at Nasik’. It was 
found that A had only one open plot of land at Nasik and not a 
house. Can the daughter claim the plot of land under the w.1l ? 


(cs) A bequest is made to M or N. Both M and N survive the 


testator. Who will take the legacy ? Incase M dies before the 
testator leaving his children. 


11. Answer the following giving reasons : 


(i) bequeaths legacy ‘to Thomas the second son of my _ brother 
_John, whose first son is named Thomas, and second son is named 
William. Will this legacy take effect ? If so, in whose favour ? 


(1) Property is bequeathed to A for his life and after his death 
to his eldest son for life, and after the death of the latter to his eidest 


son. At the time of the testator’s death A had no son. Is the be- 
‘quest valid ? 


(127) A legacy is bequeathed to Aon condition that he shall 
marry with the consent of B, Cand D. A marries without the con- 
sent of all the three. After the marriage, is A entitled to the legacy. 

(Poona 1977) 

12. (a) What is the rule of construction when a_ will contains 

a misnomer or misdescription of legatees ? 


(6) What are the rules regarding the attestation, Revocation, 
Alteration and Revival of wills. (Poona 1977) 


13. Answer the following giving reasons : 


(a) A bequeaths Rupees five hundred to Bon condition that 
he shall murder C. Is the bequest valid ? 


(b) A legacy is bequeathed to X with a previso that if he 
‘marries without the consent of Y, the iegacy shall go to Z. X 
marries with the consent of Y. X becomes a widower and marries 
again without the consent of Y. Will the bequest to Z take effect ? 


(c) A makes a bequest of Rs. 5,000/- to B in the first clause of 
his will. In the last clause of the same will, he again bequeaths 
Rs. 5,000/- to B. In a codicil to the will. A bequeaths Rs. 5,000/- to 
B. To what amount is B entitled. 


(d) A bequeaths to B a pair of carriage houses or a diamond 
ring. The deceased has left behind him only huge cash assets but 
no diamond ring or pair of carriage-horses. What is the executor 
to do? (Poona 1977} 

14. (a) Discuss the limits of testamentary power of a Muslim 
as regards the persons to whom and the extent to which the property 
may be bequeathed on Muslim law. 


(b) A makes a vasiyat in favour of B.B does not survive the 
testator. Discuss what happens to the legacy. Is there any change 
in Shia law ? (Mysore 1970) 


15. What is the rationale behind the limited testamentary 
power of a Muslim’s right to bequeath his properties. Compare 
Sunni law with Shia law. 7 (Mysore 1971). 


16. ‘The Institution of wills offers to the testator the means 
of crrecting to a certain extent the law of succession’’. Elucidate- 
with examples. (Mysore 1971) 
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17. Discuss the testamentary powers of a Mahomedan and 
state what are the limits of such power. Ilustrate your answer with 
reference to leading cases. (Mysore 1974) 


18. Assess the validity of the following dispositions : 


(a) A, by his will, bequeaths certain properties to his father’s. — 
father. Besides the father’s father, the testator has ason,a daugh- 
ter and a father living at the time of the will. The father dies in — 
the lifetime of A. Later on A dies. 


(b) A by his will, bequeaths property to one of his sons as_ his 
executor upon trust to expend such portion thereof as he may con- 
sider proper ‘for the testator’s welfare hereafter by pilgrimage, and 
charity’, and to retain the surplus for his own use’and benefit. The 
other sons do not assent to the legacy. a 

(c) A makes a bequest of his house to B. Later on, he sells it: 
to C. e1 

(d) A bequeaths his entire property to thé Aligarh Muslin: 
University for providing-financial assistance to deserving students. 


(Aligarh 1964) 
19. Discuss the validity of the following wills. 
(i) for the construction of a Christian church. 
(ii) To an unborn person 
(sti) Will by a person less than 18 years of age. 
(iv) Testator building a house on a piece of land included in 
the will. (Agra 1970): 
20. (a) Explain the restriction under which a will can _ be: 
made by a Muslim. 
(b) Discuss the validity of — | 
(i) Will made by a person before or after taking poison. 


(ii) Will made in favour of grandfather by a person who dies | 


leaving a son, father and grandfather. al 
(iii) A dies leaving a son, a widow and a grandson by prede~ ~ 
ceased son after making a will in favour of the grandson. *~y 


(iv) A dies leaving a son and a daughter to whom he bequeaths. | 
3/4 and 1/4 of his property respectively to which the daughter does 
not consent. (Agra 1971): : 


/ 
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21. Explain the rule that no Muslim can bequeath more 
than one third of the residue of his estate, after the payment of debts 
and other charges. (Agra 1974) 


22. Does Muslim law look with disfavour upon ‘Wills’. Cri- 
tically examine the reasons for the restrictions upon the powers ofa 
Muslim to.dispose of his property by making a will, and discuss 
whether this branch of Muslim law needs modification. 


(Agra 1978) 


22. Compare and contract a ‘gift’ and a ‘will’. 
2 (Kanpur 1970) 


23. A, a Sunni Musalman executed a will directing that on 

his death rupees fifteen thousands be given to his friend’s son M.A 
dies leaving his son B as his only heir. The total assets of A’s pro- 
perty after meeting funeral expenses and expenses in obtaining 

1 tters of administration amount to Rs. fifteen thousands. C’s debt 
of Rs. ten thousanc®.s outstanding against A. B contests the will, 
but it held proved. What amount is each of M,B and C entitled 
2 to get out of Rs. fifty thonsand l-ft by A? (Kanpur 1972) 


- 
24. Discuss i2 law relating tothe distribution of property 
by Wili, What will happen if the legatee dies before testator and the 
will is not changed. (Allahabad 1973) 


25. What do you understand by the ‘bequeathable third ? 
Explain the rules under (+) Hanafi and (ti) Shia law which apply 
where bequests are found to exceed the ‘bequeathable third’. Ilust- 
rate your answer suitably (Allahabad 1975) 


26. Bequestin excess of limit abates rateably. Elucidate 
and point out exceptions, if any to the rule. (Allahabad 1971) 


27. (a) Explain the requirements of a valid will. 


(b) Discuss the validity of any two of the following bequests 
and give reasons : 


(¢) Bequest of usufruct ; 
(17) Bequest to an apostate. 


} | ({it) Bequest for ornamenting the testator’s tomb. 
(Allahabad 1972) 
28. ‘The policy of Mahomedan law is to prevent a_ testator 


interfering by will with the course of the devolution of property 
according to law among his heirs’’. Discuss, 


(Delhi PEL 1961, Allahabad 1956) 
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Administration of Estates and Succession 


I. Discuss the principles involved in the administration of the 
estates of a deceased Muslim. (Delhi BCL 1961) 


2. Discuss the nature of the title of an executor or administra- 
tor of a deceased’s property and the effect of the grant of probate or 
letters of administration with the will or with its authenticated copy 
attached to it. (Agra 1971) 


3. Discuss the general principles for the administration of the 
estates of the Mahomedan 


(a) When he has died intestate. 
(6) When he has left a will. (Mysore 1970) 


4. Envumerate the principles governing the administration of 
the estate of a deceased Mahomedan. = (Mysore 1974) 


5. Discuss the general principles applicable to the administr- 


ation of the estate of a deceased Muslim (a) when he died intestate ~ 


(b) when he has left a will. (Delhi BCL 1975) 


CHAPTER XVI 


Inheritance—General Principles 


1. In what ways the life interests are recognised in Muslim 
Law ? Support your answer with reference to ruling in the Amjad 
Khan Vs. Ashraf Khan. (Mysore 1970) 


2. Distinguish between “Life Estate’ and ‘Life interist’ as 
applicable to Muslim law. In what way life interests are recognised 
Support your answer with referenee to the ruling in Sardar Nawa- 
zish Ali Khan Vs. Sardar Ali Raza Khan. (Mysore 1973) 


3. ‘Muslim jurists gave a great deal of inheritance to the 
laws of inheritance (faraid), and they were never tired of repeating 
the same of the Prophet. Learn the laws of inheritance, and teach 
them to the people ; for they are one half of useful knowledge ; and 


modern authors have admired the system for its utility and formal 


excellence. 


Comment on the above statement. . (Aligarh 1966) oe 


CHAPTERS XVII and XVIII 
Hanafi and Shia law of Inheritance 


1, State the categories into which heirs are divided under 
Hanafi and Shia law, and give briefly the principles upon which 
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various categories are differentiated. 


(Delhi PEL 1965, 1960, Delhi BCL 1957, Allahabad 1966) 


2. Adverting to the wide differences between the Sunnitt: 
and Shiite law of inheritance, a writer observes’ This seems surpris- 
ing as we know that the starting point of both is the fixed and im- 
mutable text of the Koran for the devout Muslim, the word and the 
voice of God Himself. How and why have these differences arisen? 
Examine this and state the cause-hiscorical, political, economic and 
social-which have led to this puzzling result. 

(Aligarh Supp. 1966) 


3. The Islamic law of inheritance is often considered an ar- 
bitrary system based upon the whims of a Semitic deity’. Comment 
on the above statement with reference to the principles which un- 
derlie the classification of heirs and their exclusion from inheritance 


under Hanafi law. (Allahabad 1969) 


4. Explain and illustrate the doctrines of Return and Incre- 
ase in relation to Sunni and Shia law of inheritance pointing out the 
_ exceptions, if any to the same. 


(Delht PEL 56, Delhi BCL 60, 61, Allahabad 1969) 


5. A, a Hanafi Muslim woman dies, leaving her husband, 
father, mother and three daughters. How would you divide the 
property amongst them ? What difference if any will it make if A 
is a Shia? (Allahabad 1969) 


6. Allot the respective shares of each survivor under the 
Shia law when the deceased leave a widow, uterine brother, a con- 
sanguine brother, and a consanguine sister. What difference, if 


any, will there be under Sunni law. (Allahabad 1969) 


7. Explain and enumerate the rules of exclusion from inheri- 
tance under Sunni law, (Allahabad 1970) 


8. (a) What is meant by Residuaries ? 


(6) What are the shares of each of the following heirs under 
Hanafi law. 


(4) full brother 
(77) full sister and 
(107) Consanguine sister 


(c) Allot the shares of the following heirs, both according to 
Shia and Sunni law :— 
(i) wife 
(tt) a uterine brother 
(iit) a consanguine brother and 
(¢v) a Consanguine sister, 


(Allahabad 1976) 
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9. Allot the shares of the following heirs, both according to 
Suuni and Shia laws :— 


(4) Husband (4a) Father 


(117) Mother (iv) Three daughters. 
(Allahabad 1971) 


10. What are the various classes of heirs under the Shia law ? 
Discuss the rules of exclusion from inheritance under the Shia law. 


(Allahabad 1972) 


11. A,a Hanafi Muslim female dies, leaving her husband, 
mother daughter and a son’s daughter. How would you divide the 
property amongst them. What difference, if any, will there be, if A 
is a Shia. (Allahabad 1972) 


12. Comment on the special features of Muslim law of inhe- 
ritance and bring out the main differences between the Sunni and 
Shia schools on the matter. (Allahabad 1972) 


13. A Muslim male dies, leaving the following heirs. Allot 
the shares to them both according to Sunni and Shia law : 
(i) Widow. (ii) Two full sisters. 


(iit) A uterine sisters. (iv) Mother. 


(Allahabad 1973) 


14. A,a Hanafi Muslim lady dies, leaving her husband, 
mother, father and two daughters. How is the property divided 
amongst them ? Will there be any difference in the division if A is. 
a Shia Muslim ? (Allahabad 1973). 


15. The doctrine of representation has no place in - Islamic. 
law ‘How far is this statement true of 
- (i) the Hanafi and | 
(it) the Shia law ? Discuss fully. (Aligarh 1964, 1971) 
16. How are heirs classified under 
(a) Hanafi law, and | 


(b) Shia law in case of intestate succession ? In what order 


do members of the various classes of heirs inherit ? Explain bric fly. 
(Allahabad 1972) 


17. A muslim male dies leaving behind the following heirs : 
(i) Widow | 
(ii) Father a 
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(iit) Mother, and 

(iv) Daughter. 

How will the property be divided amongst them according to 
(4) Hanafi law, and 

(it) Shia law. | (Allahabad 1974) 
18. (a) Enumerate the heirs who are entitled to a_ specified 


share in the property left behind by a deceased Mnslim. What are 
the normal share of-these heirs ? 


(b) Explain and illustrate the doctrine of Radd (Return) in the 
Muslim law of inheritance. (Allahabad 1975) 


19. (2) A Mahomedan dies leaving a daughter’s son, a father’s 
mother, and a full brother. Determine the share of each in the 
estate of the deceased according to 


(*) Hanafi law and 
(it) Shia law. 


(b) A Shia female dies leaving her husband and two full sisters 
Allot their shares. (Allahabad 1976) 


20. (a) A Hanafi woman diés leaving her husband, mother and 
two full sisters. Allot their shares. 


(b) A Shia male dies leaving his wife, mother and father. How 
will you divide the property amongst them. (Allahabad 1978) 


21. “‘Sharers are those persons who are entitled to a_prescri- 

bed share of inheritance’’. How far this statement is true ? 
(Mysore 1971) 
92. A Hindu woman was coverted to Islam, married a Mus- 
lim, the husband died in 1939 and the wife in 1947. She died intes- 
tate leaving considerable properties. ‘There were no children of the 
marriage. ‘The wife’s brother, a Hindu, claimed her property as 
the brother. Is he entitled to succeed ? (Mysore 1973) 


23. Answer the following briefly giving reasons : 


(i) A parsi dies leaving behind a widow, a son, a daughter, 
father and mother. How will his estate devolve. 


(it) A Mahommedan dies leaving behind him, his widow, his 
father, mother, one brother and one sister. What will be the share 
of each one of them in the property of the deceased. (Poona 1978) 


24. (4) A Hindu who has a Hindu wife and children embra- 
ces Mahomedanism and marries a Mahommedan wife and has child- 
ren, by her, dies leaving behind him, large properties. Advise who 
will succeed to his estate. 


(it) ASunni Mahommedan dies leaving behind him father, 
father’s father, mother’s mother, two daughters and son’s_ daughter. 
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Advise as to who wiil succeed and what will be their respective 
shares. Bee. (Poona 1973) 

25. (i) (a) Who is a sharer ? 

(6) M, a Mahommedan, dies leaving behind his wife and 
father. Define their shares. 

(ii) Who is a residuary. 

F, a Mahomedan dies leaving two sons and three daughters. 

How will they inherit ? 

(iti) (a) State the doctrine of ‘HUL’. 

(b) W, a Mohammedan, dies leaving husband and two full 
brothers. Enumerate their shares. (Poona 1974) 

26. (a) What are the general principles of the Sunni Law of 
inheritance ? 

(b) ASunni Mahommedan dies leaving behind surviving a 
full sister, a consanguine sister, and uterine sister. Divide the estate 
assuming the estate to be unity. (Poona 1977) 

97. What is the principle of representation ? How far is it 
recognised under Muslim law. 
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